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ASSET PURCHASE AGREEMENT 

Dated August 23, 199_1 

The s:-arties to this Agreement are USG Corporation 

("USG"), a Delaware corporation, DAP Inc. ("DAP"), an Ohio 

corporation, BHI International Inc. ("BHI"), a Delaware 

corporation, DAP Canada Inc. ("DAP Canada"), a canadian 

corporation, Wassall PLC ("Wassall"), a corporation 

organized under the laws of England and Wales, and Wassall 

USA Acquisition Inc. ("Buyer"), a Delaware corporation. 

All C)f the outstanding capital stock of DAP is 

owned directly by USG. All of the outstanding capital stock 

of each of BHI and DAP canada is owne~directly or 

indirectly by J)AP. DAP and DAP Canada are referred to 

collectively a:s the "Companies", and USG, BHI and the 

Companies are referred to collectively as "Seller". 

All ,of the outstanding capital stock of Buyer is 

owned indirectly by Wassall. 

The Companies are currently engaged in the 

business of developing, manufacturing and marketing 

compounded products for the residential and commercial 

construction, repair and remodeling markets, including, 

among other products, caulks and sealants, glazing and 

filling compounds, ceramic tile and other adhesives, wood 

treatment products, specialty paints and coatings and 



casting resins. ~~hese activities, together with all other 

activities in which the companies currently engage, are 

referred to as tho "Business"; provided, however, that the 

term "Business" shall exclude any activities conducted at or 

otherwise associated with the facilities referred to in 

Section l. 2 (c). 

This Agreement provides for the acquisition by 

Buyer of substantially all the ass~s of the Companies. 

Capitalized terms used in th!$ Agreement without 

definition shall l~ave the respective definitions set forth 

in Section 10. 

The parties therefore agree as follows: 

1. Sale and pyrchase of Assets. 

1.1 Transfer of Assets. Subject to the terms and 

conditions of this Agreement and the Supply and Technology 

Agreements, at the Closing the Companies shall, and USG 

shall cause the Companies to, sell, assign, transfer, convey 

and deliver to Buyer, and Buyer shall purchase from the 

Companies, all of the Business and assets of the Companies 

as they exist on the date hereof (excluding only the assets 

referred to in Section 1.2), with such changes, deletions or 

additions thereto as may occur from the date hereof to the 

Closing consistent with the terms and conditions of this 

Agreement (the "A.ssets"). The Assets include, but are not 
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limited to, all of the Companies' right, title and interest 

in and to the fcllo~ing: 

(a} a.ll parcels of real property owned or leased 

by any of the Companies and listed on Schedule 4.8 (the 

"Real Property"} and all buildings, facilities, fixed assets 

and other improvements and structures located on the Real 

Property (the "J:mprovements") : 

(b) ull furnishings, furniture, office supplies, 

vehicles, tools, machinery and equipment, replacement and 

spare parts and other tangible personal properties o~ed by 

the Companies or used in the Business, including, without 

limitation, the tangible personal property set forth on 

schedule 4. 9 (t:ne "Tangible Personal Property"): 

(c) all inventory, including raw materials, ~ork­

in-progress, finished goods, stores and supplies, o~ned by 

the Companies or used in the Business (the "Inventory"); 

(d) all accounts receivable (including securities 

issued to the Companies in whole or part payment therefor 

and undeposited checks) of the Companies (the "Accounts 

Receivable"): 

(e) all patents (including all reissues, 

divisions, continuations in part and extensions thereof), 

patent applications and patent disclosures Gocketed and all 
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other patent right:; owned by the Companies or used in the 

Business ("Patents"); 

(f) sub:i ect to the Supply and Technology 

Agreements, all lal> journals, inventions, trade secrets, 

~ow how (including, without limitation, proprietary know­

how and use and application know how), product designs, 

manufacturing, engineering and other drawings, technology, 

technical information, safety information, engineering data 

and design and engineering specifications, research records, 

market surveys, advertising and promotional-literature, 

similar data and formulas and processes owned by the 

· companies or used in the Business and all other intellectual 

property rights other than Patents, Copyrights and 

Trademarks ("Know How"); 

(g) all computer databases, software programs and 

related flow charts, source codes, object codes, user 

manuals and documentation owned by the Companies or used in 

. : the Business ( "Soft••are"); 

(h) all copyrights, whether registered or not, 

··.owned by the Companies or used in the Business 

("Copyrights"): 

(i) subject to the Supply and Technology 

·Agreements, all trademark rights, trade names, service 

·' marks, brand marks, brand names, trade dress and logos owned 
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by the Companies or used in the Business, and all variations 

or combinations thereof, and all associated qoodwill of the 

Business symDolized thereby or connected therewith 

("Trademarks"); 

(j) all contracts, aqreements, leases, licenses, 

arranqements and/or commitments of any Jcind which relate to . 
the Business or the Assets, includinq, without limitation, 

those contracts t"equired to be listed on Schedules 4.8, 4.13 

and 4. 17 (the "C•:mtracts ") ; 

(k) all Third Party Indemnification Riqhts to the 

extent assiqnable; 

(1) all customer and supplier lists relatinq to 

the Business and all files and documents (includinq credit 

information) relatinq to customers and vendors of the Busi­

ness, all qeneral ledqers and underlyinq books of oriqinal 

entry of the Companies and all other business and financial 

records, files, books and documents relatinq principally to 

the Assets and/or the Business (the "Customer Lists"); 

(m) all qovernmental franchises, licenses, 

authorizations and permits held by the Companies or used in 

connection with the Business and/or the Assets (the 

"Licenses"); 

(n) all prepaid charqes, sums and fees relatinq 

to the Business or the Assets; 
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(o} the employee benefit plan assets to be 

assumed by Buyer as set forth in Section 6.6: 

(p) all other intangible assets of the Companies 

and the Business, including the goodwill of the Companies 

and the Business: and 

(q) all rights of Seller or its representatives 

under all Confidentiality Agreements with prospective 

purchasers of the s·tock or assets of the Companies. 

1.2 Excl~ded Assets. The following assets shall 

be retained by the companies and shall not be sold, 

assigned, transferred, conveyed or delivered to Buyer (the 

"Excluded Assets"}: 

(a) all cash, bank accounts, certificates of 

deposit, treasury bills and notes and marketable securities 

(except in respect of accounts receivable); 

(b) non-trade receivables of the Companies 

from any of their affiliates, including receivables under 

any tax sharing agrt~ements; 

(c) all real property, improvements, 

inventory and other tangible personal property at the 

companies' facilities in Lithonia, Georgia, santa Fe 

Springs, California and La Mirada, California and any other 

locations not listed on Schedule 4.8 (other than Inventory 

in transit); which assets shall not be considered Real 
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?roperty, Improvements, Inventory or Tangible Personal 

Property as those terms are used in this Agreement; 

(d) all computer databases, software 

programs and related flow charts, source codes, object 

codes, user manuals and documentation used principally at 

the Companies• facilities in La Mirada, California, which 

assets shall not be considered Software as that term is used 

in this Agreement; 

(e) all contracts, agreements, leases, 

licenses arrangements and/or commitments of .any kind (except 

those having to do with the Companies' customers} which 

relate principally to the Companies' facilities in La 

Mirada, California, which assets shall not be considered 

Contracts as that term is used in this Agreement; 

(f) all supplier lists and files and 

documents relating to vendors, all general ledgers and 

underlying books of original entry and financial records, 

files, books and documents relating principally to the 

Companies' facilities in La Mirada, California, which assets 

shall not be considered customer Lists as that term is used 

in this Agreement; 

(g) all governmental franchises, licenses, 

authorizations and permits relating principally to the 

Companies' facilities at La Mirada, California, which assets 
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shall not be considered Licenses as that term is used in 

this Agreement; 

(h) all prepaid charges, sums and fees 

relating principally to the Companies' La Mirada facilities; 

(i) all Third Party Indemnification Rights 

(including the Beecham Indemnity and receivables from 

Beecham as of the Determination Time), Licenses, Software, 

Contracts, leases, commitments and other agreements as to 

which consent ·to assignment is required but has not been 

obtained as of the Closing; 

(j) all prepaid insurance; 

(k) all Tax Returns of the Companies and all 

Tax attributes of Seller, including rights to credits and 

refunds in respect of Taxes paid by the Companies or their 

affiliates; 

(1) all outstanding capital stock of each of 

BHI and DAP canada; 

(m) the corporate charters, qualifications 

to conduct business as foreign corporations, arrangements 

with registert!d agents relating to foreign qualifications, 

taxpayer and other identification numbers, seals, minute 

books, stock transfer books, blank stock certificates and 

other documents relating to the organization, maintenance 

and existence of the Companies as corporations: 
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(n) all books and records principally 

relating to any E>ccluded Liability or any other Excluded 

Asset; 

(o~ except as provided in Section 6.12(b), 

all right, title llnd interest in and to the names "USG", 

"United S_tates Gypsum" and "USG Industries" (or any other 

name containing the initials "USG" or confusingly similar to 

such names) or an:{ variation or combination thereof or any 

trademark, trade 1~ame, brand mark, brand name, trade dress 

or logo containing such names; 

(p) all rights of Seller under this 

Agreement (or under any side agreement between Seller on the 

one hand and Buyer or Wassall on the other hand); and 

(q) all payments from Dow Corning in respect 

of the items identified in the letter, dated June 25, 1991, 

from Randolph T. Tormey to Giovanni Bassoni, a copy of which 

is attached hereto as Schedule 1.2(q). 

1.3 ~sumption of Liabilities. 

(a) Effective as of the Closing, Buyer 

shall, without any further responsibility or liability of or 

recourse to Seller or any of its affiliates or any of its or 

its affiliates' directors, shareholders, officers, 

employees, agents, consultants, representatives, successors, 

transferees or a£.signees, absolutely and irrevocably assume 
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and be solely liable and responsibl~ !or any and ~ 

following Liabilities of Seller, unl~ss such Liat:. 

Excluded Liabilities (the "Assumed Li~bilities"): 

(i) all Liabi:ities reflecte~ 

Final Net AssE!t Statement up to tl':,-! amount stated 

Final Net Asset Statement: 

(ii) all Liab~:~t!es under co~~­

relating to pE:riods after the Oet L"·:1ination Time: 

(iii) all Liab::~ties to CUrren~ 

Employees (including liability for severance payme;-:·: 

payroll taxes and the cost of outplacement, medical 

other benefits) on account of (A) Buyer's failure t·:~ 

such Current Employees on or after the Closing Oate 

Buyer's termination of such Current Employees' empL 

or after the Closing Oate (each a "Termination Ever.-. 

(iv) all employee benefit plan 

Liabilities to the extent assumed- as set forth inS· 

6. 6: 

(v) all Envir~:--JDental Liabili t: 

the extent assumed as set forth in s,,·otions 9. 5 (b) 

and 

(vi) all Liab.:: .. ties to curre.· 

Employees for ;1ccrued but unused VA.::ation pay. 

10 



(b) Except as specifically provided in this 

Agreement, neither Buyer, any of its affiliates nor any of 

its or its respective affiliates' directors, shareholders, 

officers, employees, agents, consultants, representatives, 

successors, transferees or assignees shall assume or have 

any responsibility or liability for Liabilities of any kind 

or nature whatsoever, whether knawn or unknown, contingent 

or otherwise, asserted or unasserted, of USG or any of the 

Companies or any of their respective affiliates or any of 

their or their respective affiliates' direc~ors, 

shareholders, officers, employees, aqents, consultants, 

representatives, successors, transferees or assiqnees. Such 

Liabilities not assumed by Buyer are referred to herein as 

"Excluded Liabilities". Without limiting the generality of 

the foregoing, the followinq Liabilities shall be Excluded 

Liabilities and shall be retained by Seller and shall not be 

assumed by Buyer: 

(i) any and all Liabilities of USG and 

its affiliates, other than the Companies, including, without 

limitation, Liabilities for Taxes and for labor, ERISA, 

environmental and personal injury matters; 

(ii) subject to Section 11.3, any and 

all Taxes payable by the Companies (including any Taxes with 

11 
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respect to the Business or Assets) in res~~~: ·,~eriods or 

portions thereof up to and including the c:· · :Jate: 

(iii) any and all non-:~· 

of the Companies to any of their affiliat~l ~~clcding 

payables under any tax sharinq agreemen~s: 

(iv) any and al~ Liab~:~:~es of Seller 

or its affiliates to Dow Corning ( includi,·., ·.dthout 

limitation, any obligations that may arise ~nder Sec~ion 12 

of the Master Distribution Agreement dated :anuary 17, 1983 

among Dow Corning, DAP and Beecham or any amendments, 

modifications or successor agreements) other than trade 

liabilities up to the amount stated in the Final Net Asset 

Statement (which sh•sll excl11de any amounts in respeC'::. of 

price increases since .January l, 1991): 

(V) any and all Liabilities to 

Employees for "Retel,tion Awards" or any "Divestitu::-e 

Incentive Awards" pursuant to the agreements identified in 

Schedule 1.4(v); 

{vi) any and all Liabilities to C1.1rrent 

Employees (including liability for severance payme~ts and 

payroll taxes and the cost of outplacement, medical a~d 

other benefits) on account of a Termination Event, up to 

u.s. $500~000 in the aggregate: 

12 



(vii) subject to Section l.J(a) 

(iii), (iv) and (vi), any and all Liabilities arising on or 

before the Closing arising !rom or related to employment, 

including any Liabilities arising !rom or related to the 

employment, ~ermination of employment or terms or conditions, 

of employment (including, but not limited to, liability for 

severance payments, post-retirement medical and life 

insurance and other employee benefits) of any and all 

Employees whit:h occurred or arose on or before the Closing; 

(viii) any and all Liabil~ties o! the 

purchasers under the Prior Acquisition Documents to the 

other parties thereto or to other parties asserting rights 

thereunder as third party beneficiaries; 

(ix) any and all Environmental 

Liabilities arising from the on-site and off-site Disposal 

of Hazardous ~!aterials generated by the Ourabond facility 

located in Trenton, New Jersey: 

(x) any and all Environmental 

Liabilities in addition to those referred to in paragraph 

(ix) above except to the extent assumed as set forth in 

Section 9.5 (b) and (c). 

13 



2. C2nlidt· 

2 .l Gen•n. 

(a) / .. 

Non-coapetition Aqr•,, 

Companies tht aqqreg< 

"PUrchase Pric~t•) an.: 

Liabilitiea. The ~~ 

adjustment pursuant 

in Section 2.3. 

(b) 

Assumed Liabilities 

accordance ., i th Sch ·· 

:2.2 ~·· 
(a) 

follows: 

assets of the Busi~ 

2.2(b) (the "Adjus· 

business on the da 

in Section 3.1 ( t;· ·· 

. •. $74,723,000 (the 
i.' 
'. decreased by an a · · 

··;Adjusted Net Asstl 

n tor the A•••~ · 

.,: shall pay to 

.'' s. $90, 000, 000 

;> ''-.tll assume the 

. •l lJ!Ull be subjtct 

• 1 and payable as 

&a Price (as adjust~ 

.:located among the c 

·'.; Nen·»Coapeti tion As· 

•,u:cha:u Price. 

•• Price ahall be ad 

11 amount of the adjL 

~ned in accordance v: 

!ts") as of the close 

; the Closinq Data ra 

1tion Time•) is lass 

"), the Purchase Pric,. 

to the difftrence bet' 

lase Amount. 
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(ii) If the amount of the Adjusted Net 

Assets of the E.usiness as of the Determination Time is 

greater than the Base Amount, the Purchase Price shall be 

increased by an amount equal to the lesser of (x) u.s. 

$3,000,000 and (y) the difference between the Adjusted Net 

Assets and the Base Amount. 

{b) The Adjusted Net Assets shall be deter­

mined on the basis of the pro forma combined statement of 

net assets of the Business as of the Determination Time (the 

"Final Net Asset Statement"). The Final Net Asset Statement 

shall be prepared by Seller (with the assistance of Buyer 

and its accounting and finance personnel at the Companies) 

in accordance with GAAP as modified by the principles set 

forth in Schedule 2.2 ( 11Modified GAAP11
) applied on a 

consistent basis with the preparation of the Preliminary Net 

Asset Statement. 

(c) Seller shall, at its expense, deliver to 

. Buyer the Final Net Asset Statement within 60 calendar days 

~after the Closing, together with a notice (the ''Proposed 

Adjustment Notice") (i} setting forth the amount of (A) 

Net Assets as of the Determination Time and (B) any 

adjustment to the Purchase Price pursuant to this 

Section 2.2 and (ii) certifying that the Final Net Asset 

is in conformity with Modified GAAP. Buyer and 

15 



its independent a~~-

observe the taki r-.~; 

connection with t~~ 

Statement, and to z 

other documents~~ 

accountant emplcy: -~ 

preparation of t~2 

Asset Statements~. 

~ • ~11 have the opp~ 

- ··' · ~:·tory of the Bus~ 

- '· · i · .'1 of the Final N-e: 

:~:rk papers, sche 

·' ~·. · , ). ::. er and any indc; 

~-:ltr in connection wi~ 

· , :. ;. .;:t .-,s.:.et Statement. 

oe final and binding on 

unless, within 30 ~J:~ndar days after delivery 

Buyer shall give t;::; ·.:sG written notice spec~fy 

tions in reasonable 1etail. If notice of obje 

given, the parties s.1all consult with each otl'> 

faith, using reasonable efforts, attempt to re 

objections. If the parties are unable to reac' 

within 30 calendar days after the notice of ot 

been given, the dispute shall be submitted fo~ 

Price Waterhouse o::-, if such firm shall not a: 

engagement, by another mutually acceptable fi~ 

pendent accountants of nationally recognized ; 

"Unrelated Accounting Firm"). The resolutior 

by the Unrelated Accounting Firm shall be fir 

on the parties. The fees and expenses of th} 

accountants shall be borne equally by Seller 
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2.3 Payment of purchase price and Adjustment. 

(a) At the Closing (i) Buyer shall pay to 

the Companies t:he amount of u.s. $87,000,000 by wire 

transfer of imn1ediately available funds to an account or 

accounts designated by the Companies, and (ii) Buyer shall 

deposit by wire transfer u.s. $3,000,000 into a cash 

collateral account (the "Cash Collateral Account I") to be 

established in accordance with the terms and provisions of a 

trust agreement substantially in the form of Exhibit A (the 

"Cash Collateral Account Agreement"). 

(b) Within 30 calendar days after the Final 

Net Asset Statement has been delivered to Buyer, the 

Companies shall pay to Buyer, or Buyer shall pay to the 

Companies (in accordance with the allocation reflected in 

Schedule 2.1), as the case may be, the undisputed amount of 

any adjustment to the Purchase Price shown on the Proposed 

Adjustment Notic::e RlY3 an amount in the nature of simple 

interest on that amount at the rate of interest announced 

: , publicly by Citibank, N.A. in New York, New York from time 

to time as its "Base Rate" (on the basis of a 360-day year) 

from the Closin9 Date to the date of payment ("Interest") 

less, if Buyer is making the payment, the undisputed amount 

(not to exceed s;soo, OOO) of any Liabilities of the nature 

set forth in Section l.J(b) (vi) of which USG has received at 
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.least 15 days' prior written notice (t; 

Liabilities"). The disputed amount of 

on the Proposed Adjustment Notice shall " ~, 

party shown on the Proposed Adjustment .> 

required to make the payment into a cas~ .. - , ~- '· 

(the "Cash Collateral Account II") to b<t ·1:> ~ '! .: 

accordance with the terms and provisions ~- ': · 

collateral Account Agreement. Upon resol~~~ 

disputes with respect to the Proposed Adj : .. •, · 

provided in Section 2.2 and any disputes ~. 

Offsetting Liabilities (which the partie~> ' 

to resolve promptly and in good faith), ·>:.- .·.· 

Cash Collateral Account II shall be dispe·. 

purpose of making the appropriate paymen~· .. : 

Interest to the extent earned). Any fund. 

interest thereon) remaining in the cash c 

Account II after such payment or payment!> 

shall be immediately withdrawn and retur~ 

that deposited such funds (to which Buyer 

give any required consent under the Cash . 

Agreement). 

3. Closing and Termination. 

3.1 Date of Closing. (a) Sub~ 

conditions in Section 7, the Closing shal~ 
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. . 

escrow at the offices of Weil, Gotshal ' Manges, 767 Fifth 

Avenue, New York, New York 10153 at 3:00 a.m. (New York City 

time) on September 20, 1991 or at such other place and time 

and on such other date as the parties may desiqnate in 

writing. At the Closinq, the parties shall make the 

deliveries referred to in Section 8 and such deliveries 

shall be held in escrow by counsel for the parties subject 

only to satisfaction of the conditions set forth in 

paraqraph (b) below. 

(b) The escrow referred to in paragraph (a) above 

shall be terminated and the transactions contemplated by 

this Aqreement shall become fully effective upon 

satisfaction of the following conditions: 

(i) the admission of the Placing Shares to 

the Official List becominq effective in accordance with Rule 

520 of the Rules of the London Stock Exchange; and 

(ii) payment of the Purchase Price as 

provided in Section 2.3(a). 

3.2 . •rerrnination. (a) This Aqreement may be 

terminated at any time prior to the Closing: 

(i) by a written aqreement among the 

parties; 
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(ii) by B:..y 

fied in section 7.1 shal~ 

in writing by Buyer on or 

(lii) by Se 

specified in Section 7.2 s· 

waived in writing by Selle.·· 

(b) This agreer 

after Closing by either p.;; 

conditions set forth in S>:: 

satisfied as of 5:00 p.m. 

the Closing, in the case c 

a result of the failure o~ 

Section 7.1(c). 

(c) Upon termL 

Section 3. 2, n•Jne of the ;: 

or further obligations ar· 

for (y) any liability res' 

Agreement prior to termin•~ 

obligation und·er Sections 

sentences of Section 6.l(a 

4. Representati, 

and the companies, jointly 

warrant to Wassall and Buy·e 

: of the conditi~ 

been satisfied ~ 

:tober 4, 1991; c · 

.y of the condit.i 

have been satisf 

~afore October 4, 

>e terminated at 

.. e two post-clos:. · 

.(b) shall not ha 

: City ti!De) on t 

:ond of the condi ': 

:ition specified 

accordance with ·· 

~all have any lia~ 

of this Ac;reemen~. 

:om its breach of t 

' (z) any liability 

1 and 11.3 and the 

;_Warranties of SelL 

lVerally, represent 

:'ollows: 

-----------··"*"' ________ ,_ 



4.1 Organization. Standing and Power of USG. BHI. 

the companies, and the Issuer. Each of USG, BHI, the 

companies and the Issuer is a corporation duly organized, 

validly existing and in good standing under the laws of the 

jurisdiction in which it is incorporated and has full power 

and authority to enter into and perform this Agreement and 

all other agreements, certificates and instruments to be 

executed, deliver•!d and/or performed by it pursuant hereto 

(the "Other Seller Documents") . 

4.2 Authorization and Enforceability of Agreement 

and Other Seller Documents. The execution, delivery and 

performance of this Agreement and the Other Seller Documents 

have been duly authorized by all necessary action of USG, 

BHl, the Issuer c•r the respective Company. This Agreement 

constitutes and, upon execution and delivery, each of the 

Other Seller Documents to which it is a party will 

constitute the valid and binding obligation of USG, BHI, the 

Issuer or a Comp;lny, as the case may be, enforceable against 

it in accordance with the respective terms thereof, except 

as may be limited by bankruptcy, insolvency, reorganization, 

moratorium or other similar Laws a!fecting the enforcement 

of creditors' rights in general and subject to general 

principles of e~~ity (regardless of whether such 
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enforceability is considered in a prc;eeding in equit~ 

law). 

4. 3 H.Q. Violation; Consen~;L __ of Third Parties 

execution, delive:ey and performance : ~ this Agreement .: 

the Other Seller f:>ocuments by USG, 5 <, the Issuer ancf 

Companies will not (a) violate or c-:·.:lict with the 

certificate of incorpora~ion or by·<.·'; (or any equiva: 

document) of USG, BHI, the I$suer :: :~ ·!MY of the Compan" 

(b) subject to the! receipt of the. ::-::~~sents and approva; .. 

referred to in Schedule 4.3, confli=~ with, result in ~ 

breach or termination of, or consti':~te a default or tr:· 

effective a right of cancellation, acceleration or fir. 

refusal under, (x) any debt agreement or debt instrum~ 

(Y) any other material lease, agreement, contract, 

commitment or other instrument to which USG, BHI, the 

or any of the Com~~anies is a party or by which any of 

respective properties is bound: (c) constitute a viol 

of any Law or Order applicable to USG, BHI, the Issut; · 

any of the Companies or any of their respective prope: 

or (d) result in the creation of ar.y Lien upon any p:· 

of any of USG, BHI, the Issuer or any of the Compani•" 

consent, approval or authorization of, or designatio~ 

declaration or filing with, any Governmental Body is 

required on the part of USG, BHI, the Issuer or any : 
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companies in connec:tion with the execution, delivery and 

performance of thi:; Agreement, except for (a) filings with 

the Federal Trade ~:ommission and the Department of Justice 

pursuant to the Hs·R Act with respect to sale of the 

Business, which have been made and as to which the waiting 

period has expired, (b) transfer and other tax forms 

required in connection with the transfer of the Assets or 

(c) items listed on Schedule 4.3. 

4.4 corporate Records and Books ot Account. The 

copies of the certificate of incorporation and by-laws (or 

any equivalent document) of each of the Companies that have 

been delivered to Buyer are complete and correct and the 

minute books of each of the Companies that have been 

exhibited to Buye:~ are complete in all material respects and 

accurately reflect all material action taken prior to the 

date of this Agreement by its respective board of directors 

and stockholders. To the best of Seller's knowledge, true 

and correct copies of all books of account of each of the 

Companies have been made available to Buyer. 

4.5 No Other Subsidiariesj No Other Assets of 

~- None of the Companies owns any capital stock or other 

interest in any corporation or business entity (other than 

shares of the Companies) nor is any of the Companies subject 

to any obligation or requirement to make any investment in 
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of the Companies) nor is any :f the c=~?-~~.~ ~ubject 

obligation or requirement to ::ai<e any .L-·:u· ~: >:nt in 

·._any corporation or business entity. aHI has :~~ o .. :.,.;!':.S other 

than shares of DAP Canada. 

4.6 financial Statements. (a} A~~acjr~ ~s 

Schedule 4.6(a) {l) are the audited consolida~~~ ~~-~~ce 

sheets of the Cc)mpanies at December :n, l9aa .:;.,-;;1 .:", ~-:•~m-

ber 31, 1989 and. the related audited consolL:L,.::.a<. ~:;.:;,~·::.ements 

of income and c.:ssh flow for the years then tF'_,_· "'''-~: 

attached as Schedule 4.6(a) (2) are the audi•::.":<. . :. ida ted 

balance sheet of the Companies at December : 

related audited consolidated statement of ir· ··- · ·.'. cash 

flow for the year then ended (collectively, : ;,:-End 

statements"). The Year-End Statements have · ;:r• :·:·,.pared 

in accordance with GAAP consistently applie¢. 

consolidated balance sheet of the Companies ::.c. ;:r- .. "::-..oe:- 31, 

1990 presents fairly, and the consolidated 't:c• • :~.:· ;~~ :::,=:eets of 

the Companies at December 31, 1988 and Dece::: .. •. . , :<.989 

present fairly in all material respects, th~ : -~:~dated 

financial position of the Companies a~ of t}',., -~-~''=-'·~ct.ive 

balance sheet dates. The consolidat~d stat.e~~~~~ of income 

and cash flow l!or the year ended Deca::n.ber 3:,. :" >? .:; present 

fairly, and the consolidated stateme~:s of i~c~:e and cash 

flow for the years ended December 3l 1988 a.-~-:: '>::ce:nber 31, 
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of operati·::>ns and cash flows for the years then 

(b) Attached as Schedule 4.6(b) is an 

unaudited consolidated balance sheet of the Companies at 

July 31, 1991 (the "Interim Balance Sheet•) and an unaudited 

consolidated income statement for the seven months then 

ended (collectively, the •Interim Statements"). The Interim 

statements were prepared from the books and records of the 

companies and present fairly in accordance with GAAP 

consistently applied the consolidated financial position of 

the Companies as of and the operating results of the 

Business for such period: provided, however, that the 

Interim Statements are subject to normal year-end adjust-

. ments and lack footnotes. 

(c) Attached as Schedule 4.6(c) is an 

unaudited pro fonua combined statement of net assets of the 

Business at December 31, 1990 (the "Preliminary Net Asset 

·Statement"). The Preliminary Net Asset Statement has been 

~prepared from the books and records of the Companies in 

accordance with Modified GAAP and shows thereon the Base 

4.7 Absence of Certain Changes. Except as set 

on Schedule 4.7, reflected in the Interim Balance 

or expressly contemplated by this Agreement, since 

25 



December 31, 1990, each ~::. the Companies he 

business in the ordinary .:curse and: 

(a) the:e have been no cha: 

dition (financial or o~nerwise), business, 

(except as shall have :-~sulted from genera:~ 

ditions) prospects of the Business or the . 

individually or in the a~gregate, have had 

ably be expected to have a material advers 

Business or ·the Assets; 

(b) there has been no mat~. 

destruction c)r loss (whether or not covere . 

any material Asset; 

(c) none of the companies 

transferred ~tny Assets other than in the o . 

business and consistent with past practice 

of Seller's knowledge, created or assumed 

Assets; 

(d) none of the Companies , 

payment or incurred any indebtedness (exce. 

Seller's historical cash management progra 

any other transaction with USG or any oft:. 

ates except i.n the ordinary course of busi. 

with past practice; 
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(e) none of the Companies has incurred, 

or guaranteed any indebtedness (except pursuant to 

historical cash management program) other than 

· indebtedness to trade creditors incurred in the ordinary 

business consistent with past practice; 

(f) there has been no strike, work stoppage 

slowdown or other material labor dispute involving the 

or the Business; 

(g) none of the Companies has acted 

'.~ inconsistently with its historical policies or practices . 
with respect to working capital; 

(h) there has been no change in any 

accounting methods, practices or principles used by the 

Companies other than to conform to Modified CAAP in 

preparing the Preliminary Net Asset Statement; 

(i) except as set forth in Schedule 1.4(v), 

Seller has not granted or agreed to grant any severance or 

termination pay to any director, officer or Employee of any 

of the Companies, entered into any employment, deferred 

compensation or other similar agreement (or any amendment to 

any such existing agreement) with any director, officer or 

Employee of any of the companies, increased any benefits 

payable under any existing severance or termination pay 

policies or employment agreements, or increased the 
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compensation or bonus or other benefits (includ 

:limited to, the Employee Benefit Plans) payable 

officers or Employees of the Companie 

(j) none of USG or the Companie~ 

into any agreement or arrangement or taxen or cc;c 

take any other action that would cause any repre; 

or warranties in this Agreement to be untrue or ~ 

any material respect. 

4.8 Real Property. Schedule 4.8 cont, 

and brief description of certain real prope~ties 

"Owned Real Property") or leased (the "Leased Re<! 

Property") by the Companies. Except as reflecte~ 

Preliminary Net Asset Statement and except for (i 

if any, of current Taxes not yet due and payable, 

installments of special assessments not yet delin 

(iii) those items appearing on Schedule 4.8 (prov 

however, that the restrictions and easements appe· 

said Schedule do not materially interfere with th.;; 

the Improvements on the Real Property or the conde,. 

Business) (collectively, "Permitted Liens"), each 

Companies has marketable title to the owned Real ; 

owned by it free and clear of any Lien, mortgage, 

or restriction. Each of the Companies leases unc 

and existing lease listed on Schedule '·8 (the "F 
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· Property Leases") all the Leased Real Property and, except 

as set forth on Schedule 4.8, is in possession of each of 

the premises purported to be so leased and has marketable 

title to each of such leasehold estates subject to Liens 

created by the lessor and restrictions and easements that 

would not materially interfere with the use of the 

Improvements or the conduct of the Business. Except as set 

forth on Schedule 4.8, there exists no asserted claim which 

is adverse to the rights of the Companies in any such 

leasehold estate except for Permitted Liens. Except as set 

forth on Schedule 4.8, there is no pending, or, to the best 

of Seller's knowledge, threatened, condemnation, eminent 

domain or similar proceeding with respect to the Real 

Property or the Improvements. All Improvements on the Real 

Property comply with all applicable Laws and Orders, 

including, but not limited to, those applicable to zoning, 

the environment and the establishment and maintenance of 

working conditions for labor. Except as disclosed on 

Schedule 4.8, to the best of Seller's knowledge, there is no 

Law, Order, restriction or agreement, including, but not 

limited to, any zoning Law, that would materially restrict 

the expansion or alteration of or addition to the structures 

located on the Real Property. The buildings and structures 

on the Real Property are in sufficient operating condition 
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and repair, subject to normal wear and tear, so as to permit 

the continued operations of the Business as now being 

conducted. No portion of the Improvements (except for 

certain paved areas) at the Real Property located at Tipp 

city, Ohio is at an elevation of less than 818 feet above 

sea level as described by The Miami Conservancy District. 

Except as set forth on Schedule 4.8, none of the facilities 

located on the Real Property has used, or has been used for 

the manufacture of, products containing pentachlorophenol, 

creosote or asbestos-containing ~aterials. None of the 

Companies has ever owned or operated the Durabond facility 

located in Trenton, New Jersey. 

4.9 Tanqible Personal Property. All Tangible 

Personal Property reflected in the Interim Balance Sheet is 

in existence except for dispositions made since the date of 

the Interim Balance Sheet in the ordinary course of business 

consistent with pa~t practice. The Co~panies have 

marketable title to, or hold by valid and existing lease or 

other valid and existing right to use, all of the Tangible 

Personal Property, free and clear of all Liens, except (a) 

as reflected in the Interim Balance Sheet, (b) as set forth 

on Schedule 4.9 and (c) for the Lien, if any, for current 

Taxes not yet due and payable and installments of special 

assessments not yet delinquent. Except as set forth on 
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schedule 4.9, the Tangible Personal Property is in 

sufficient oper•sting condition and repair, subject to normal 

wear and tear, so as to permit the continued operation of 

the Business as now being conducted. 

4.10 LoCation of Inventory. Schedule 4.10 sets 

forth all locations other than the Real Property at which 

Inventory is stored. 

4.11 Receivables. All receivables of the Busi­

ness which either are reflecte~ on the Preliminary Net Asset 

statement or were created subsequent to the date of the 

Preliminary Net Asset Statement have arisen in the ordinary 

course of business from arm's-length transactions. 

4.12 Tax Matters. 

(a) True and complete copies of those 

federal, state, local and foreign income or franchise Tax 

Returns of the Companies which Buyer requested have been 

made available to Buyer. 

(b) Except as set forth on Schedule 4.12, no 

state, local or foreign Tax audits or other administrative 

or court proceedings are pending with regard to any Taxes or 

Tax Returns of the Companies nor any federal Tax audit or 

other administrative or court proceeding is pending which 

raise any material issue relating to the Business or Assets 

of the companies. 
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(c) Except as set forth on Schedule 4.12, no 

property owned by any of the Companies is property that 

Buyer or its affiliates is or will be required to treat as 

being owned by another person pursuant to the provisions of 

section 168(!) (8) of the Internal Revenue Code of 1954, as 

amended and in effect immediately prior to the enactment of 

the Tax Reform Act of 1986, or is "tax-exeJDpt use property" 

within the ~eaning of Section 168(h) (1) of the Code. 

(d) Except for DAP canada, none of the 

Companies is a foreign person within the meening of Section 

1445 of the Code. 

(e) Except as set forth on Schedule 4.12, 

there is no contract, agreeJDent, plan or arrangement 

covering any person that, individually or collectively, 

would, if payment is ~ade thereunder, result in any amount 

that would not be deductible by Buyer or its affiliates by 

reason of Section 2BOG of the Code. 

4.13 Contracts. Except as set forth on Schedule 

4.8 and except for purchase and sales orders entered into in 

the ordinary C·::lurse of business, Schedule 4.13 contains, 

with respect to each of the Co~panies, a complete list of: 

(a) any commitments and agreements for the purchase of any 

~aterials, supplies, equipment or services.or capital 

expenditures that involve expenditure of $50,000 or more for 
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any one contract or series of related contracts; (b) any 

lease and other rental agreements under which it is either 

lessor or les:;ee that involve annual payments or receipts of 

$50,000 or more; (c) any notes or agreements relating to any 

indebtedness e>f any of the Companies, any indebtedness 

relating to or secured by any of the Assets or any guaran­

ties of the indebtedness c! third parties: (d) any consult­

ing agreements; that provide, or any employment agreements 

that could provide, for compensation in excess of $50,000 a 

year or that have a term of more than one year: (e) any 

agreements between any of the companies, en the one hand, 

and USG or any of its other affiliates, on the other hand; 

(f) any covenants not to compete or confidentiality 

agreements (other than standard confidentiality provisions 

contained in supply agreements) to which any of the 

companies is a party or by which any of the Companies' 

properties are bound; (g) to the best of Seller's knowledge, 

any agreements (other than agreements referred to on 

Schedules 1.4 (v) and 4.15) relating to the Business or the 

Assets pursuant to which any Person who is or was an 

officer, director or employee of Seller or, to the best of 

Seller's knowlt!dge, any Associate of any such officer, 

director or employee has a material interest; (h) any 

agreements witt1 customers that have unexpired terms 
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any periods covered by options to renew 

!exercisable by other parties) of more than 360 days or 

involve a payment of more than $50,000 for any such 

~ agreement; (i) any material distribution, dealer, 

manufacturers' representative, franchise or sales agreements 

involving payment of fees or commissions to or by any of the 

companies in 1990 or 1991 to date; (j) any government 

contracts; and (k) any other agreements, commitments and 

understandings (written or oral) that require payment by any 

of the Companies of $50,000 or more or were.entered into 

outside the ordinary course of business. Except as 

indicated on Schedule 4.13. true and complete copies of each 

written commitment, contract, agreement or lease required to 

be listed on Schedule 4.8 or 4.13 and true and correct 

summaries of each such oral commitment, contract, agreement 

or lease have been made available to Buyer. 

4.14 Absence of pefaults. Except as set forth on 

Schedule 4.14, all Contracts and Real Property Leases are in 

full force and effect in accordance with their respective 

terms and there has not been any breach by any of the 

Companies or, to the best of Seller's knowledge, by any 

other party of any of the provisions of any of the Contracts 

or Real Proparty Leases and no condition exists that, with 

notice or lapse of time or both, would constitute a default 
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by any of the Companies or, to the best of Seller's knowl­

edge, by any other party to any of the Contracts or Real 

Property Leases. No party to any of the Contracts or Real 

Property Leases has made or asserted any defense, setoff or 

counterclaim under any of the Contracts or Real Property 

Leases or has exercised any option to cancel or terminate it 

or to shorten, renew or extend its term, and none of the 

Companies has rece:ived any notice to that effect. Except as 

set forth on Schedule 4.14, the Companies are not currently 

renegotiating any of the Contracts or Real Property Leases 

and are not paying liquidated damages in lieu of performance 

under any of the Contracts or Real Property Leases. For 

purposes of this Section 4.14, the term "Contracts" shall 

mean those commitments, contracts, agreements and leases 

required to be listed or summarized on Schedule 4.8 or 4.13. 

4.15 Employees and Employee Benefit Plans. 

(a) Schedule 4.15 lists all Employee Benefit 

Plans and all Benefit Arrangements. With respect to each of 

such Employee Benefit Plans and Benefit Arrangements, to the 

extent applicable, Seller has delivered to Buyer true and 

correct copies of any: (i) plans and related trust 

documents and amendments thereto; (ii) the most recent 

summary plan descriptions and the most recent annual report 

(including Schedult! B); (iii) all other material employee 
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communications distributed within the past twenty-four 

months: (iv) the most recent actuarial valuation; and (v) 

the most recent determination letter received from the IRS. 

(b) There is no material violation of ERIS.\ 

with respect to the filinq of applicable reports, documents. 

and notices reqardinq the Employee Benefit Plans with the 

secretary of Labor and the Secretary of the Treasury or th~ 

furnishinq of s·uch documents to the participants or bene­

ficiaries of the Employee Benefit Plans. 

(c) Except as set forth on Schedule 4.15, 

the Employee Benefit Plans intended to qualify under Sectic~ 

401 of the Code and the trusts maintained pursuant thereto 

are exempt from federal income taxation under Section 501 

.the Code, and, to the best of Seller's knowledge, nothing 

has occurred with respect to the operation of the Employee 

Benefit Plans which could cause the loss of such 

qualification or exemption or the imposition of any 

liability, penalty or tax under ERISA or the Code. 

(d) All contributions required by law to 

been made under any of the Employee Benefit Plans and 
'. 
tPension Plans which are defined benefit plans or money 

_purchase pension plans (without regard to any waivers 

~qranted under Section 412 of the Code) to any funds or 

established thereunder or in connection therewith 
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,have been made by the due date thereof (including any valid 

-extension) and no accumulated funding deficiencies exist in 

·any of the Pension Plans subject to Section 412 of the Code. 

(e) There are no Legal Proceedings pending 

or, to the best of Seller's knowledge, threatened against 

the Employee Senefit Plans, the assets of any of the trusts 

under such plans or the plan sponsor or the plan adminis­

trator, or against any fiduciary of the Employee Benefit 

Plans with respect to the operation of such plans (other 

than routine benefit claims), nor is there any valid basis 

for future Legal Proceedings in respect thereof. 

(f) Except as set forth on Schedule 4.15, 

there is no "amount of unfunded benefit liabilities" as 

defined in Section 400l(a) (18) of ERISA in any of the 

respective Pension Plans which are subject to Title IV of 

ERISA: each of the respective Pension Plans is fully funded 

in accordance with the actuarial assumptions used by the 

PBGC to determine the level of funding required in the event 

of the termination of the Pension Plans: and the termination 

liability of each Pension Plan does not exceed the assets of 

that plan. 

(g) There has been no "reportable event•• as 

that term is defined in Section 4043 of ERISA and the regu­

lations thereunder with respect to the Pension Plans subject 
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to Title IV of ERISA which would require the giving of 

notice, or any event r.equiring disclosure under Section 

404l(c)(3)(C) or 4063(a) of ERISA, and no Pension Plan has 

terminated with any outstanding liability under Section 4062 

of ERISA to the PBGC or to a trustee appointed under Section 

4042 of ERISA. 

(h) The Employee Benefit Plans have been 

maintained, in all mate~~al respects, in accordance with 

their terms and with all provi~ions of ERISA (including 

rules and regulations thereunder) an4 other·applicable Law, 

and neither Seller nor any of Seller's subsidiaries or 

"party in interest" or "disqualified person" with respect to 

the Employee Benefit Plans has engaged in a •prohibited 

transaction" within the meaning of Section 4975 of the Code 

or Section 406 of ERISA. 

(i) None of Seller, any of Seller's 

subsidiaries or any ERISA Affiliate of Seller has 

contributed to, or been obligated to contribute to, a 

Multiemployer Plan as of the Closing which covered any of 

the Employees. 

(j) Buyer will not have (i) any obligation 

to make any contribution to any Multiemployer Plan or (ii) 

any withdrawal liability from any such Multiemployer Plan 

,under Section 4201 of ERISA which it would not have had it 
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not purchased the Assets from the Companies at the Closing 

in accordance with the terms of this Agreement. 

(k) As to employee pension benefit plans as 

defined in Section 3(2) of ERISA which on the date of 

execution of this Agreement are maintained by or contributed 

to by Seller or any of Seller's subsidiaries or ERISA 

Affiliates, and which in any such case do not provide 

benefits to Employees, as of the date of execution of this 

Agreement any "amount of unfunded benefit liabilities" as 

defined in Section 4001(a) (18) of ERISA in any such pension 

benefit plan, together with any outstanding liability under 

Section 4062 of ERISA to the PBGC or to a trustee appointed 

under Section 40~2 of ERISA, and any withdrawal liability 

under Section 4201 of ERISA with respect to any such pension 

benefit plan which is a Multiemployer Plan, do not in the 

aggregate exceed $2,000,000. 

{l) The Employee Census Oata is true and 

correct in all material respects. 

(m) Except as set forth on Schedule 4.15, 

none of the Companies is a party to any labor or collective 

bargaining agreement and there are no labor or collective 

bargaining agreements which pertain to Employees. 

(n} Except as set forth on Schedule 4.15, 

none of the Employees are represented by any labor 
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organization; no labor organization or group of Employees 

has made a pending demand for recognition; there are no 

representation proceedings or petitions seeking a represen­

tation proceeding presently pending or, to the best of 

Seller's knowledge, threatened to be brought or filed, with 

the National Labor Relations Board or other labor relations 

tribunal: and there is no organizing activity involving any 

of the companies pending or, to the best of Seller's 

knowledge, threatened by any labor organization or group of 

Employees with respect to the Business. 

(o} Except as set forth on Schedule 4.15, 

there are no (i) strikes, work stoppages, slowdowns, 

lockouts or arbitrations or (ii) material grievances or 

other material labor disputes pending or, to the best of 

Seller's knowledge, threatened against or involving any of 

the Companies. There are no unfair labor practice charges 

pendinq or, to the best of Seller's knowledge, threatened by 

or on behalf of any Employee or group of Employees. 

(p) Except as set forth on Schedule 4.15, 

there are no pending or, to the best of Seller's knowledge, 

threatened Legal Proceedings based on, arising out of, in 

connection with or otherwise relating to the employment by 

any of the Companies of any individual, including any claim 

for workers' compensation. 
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; 

(q) Hours worked by and payments made to the 

Employees have not been in material violation of the federal 

Fair Labor Standarc:s Act or any other Law dealing with such 

matters. 

(r) The Companies are (1) in compliance with 

all Laws and Order!!; relating to the collection and payment 

of withholding and/or Social Security Taxes and similar 

Taxes with respect to the Business and/or its Employees and 

' (2) in compliance in all material respects with all other 

I '·. 

Laws and Orders relating to the employment of labor, in-

eluding all such U1ws and Orders relating to wages, hours, 

collective bargain~ng, discrimination, civil rights, 

workers 1 compensa'\:.:i.on, pay equity. 

4.16 Leqal Proceedings; Compliance with Laws. 

There are no Legal Proceedings (A) pending or, to the best 

of Seller 1 s knowle1ige, threatened that question the validity 

of this Agreement c::~r the Other Seller Documents or any 

action taken or to be taken by Seller in connection with 

this Agreement or ·~he Other Seller Documents or (B) that, if 

adversely determin•ed, would have a material adverse effect 

upon the ability of Seller to perform its obligations under 

this Agreement or ·~he Other Seller Documents. Except as set 

forth on Schedule 4.16, there are no Legal Proceedings 

pending or, to the best of Seller's knowledge, threatened, 
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or any Order outstanding, against any of the Companies or 

any of their pr~perties. The Companies are not in material 

violation of any applicable Law or in violation of any 

applicable Order and, since December 31, 1989, no notice has 

been received by Seller alleging any such violations. 

4.17 Intellectual Propertv Rights. Schedule 4.17 

lists all the Patents, Trademarks and Copyrights material to 

the Business (collectively, the "Intellectual Property 

Rights")· Except as set forth on Schedule 4.17, all of the 

Intellectual Property Rights are owned outright by one of 

the companies en an exclusive, irrevocable basis free and 

clear of all Liens and no Intellectual Property Right is 

owned by any other party. Except as set forth on Schedule 

4.17, none of the Companies nor any of their affiliates is 

obligated to pay any royalty to anyone under, or has 

licensed anyone to use, any of the Intellectual Property 

Rights and all rights of the Companies in and to the Intel­

lectual Propert.y Rights are transferable to Buyer as herein 

contemplated without any required consent or other approval. 

Except as set forth on Schedule 4.17, (i) the use and 

exploitation by the co~panies of the Intellectual Property 

Rights in the ordinary course of their business as presently 

conducted does not conflict with, violate or infringe any 

intellectual property rights of any other person; (ii) there 
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are no pending or, to the best of Seller's knowledge, 

threatened Legal l'roceedings contesting the validity, 

ownership or right to use, sell, license or dispose of any 

Intellectual PropE!rty Rights; and (iii) there are no Orders 

that will restrict or impair the use by Buyer or its 

affiliates of any Intellectual Property Rights. To the best 

of Seller's knowlE!dge, there exists no infringement by any 

other entity of ary of the Intellectual Property Rights. 

True and correct copies of all licenses and agreements 

required to be listed on Schedule 4.17 have.been made 

available to Buyer. 

4.18 tLvironrnental Matters. Except as 

disclosed on Schedule 4.18 or in the environmental 

consultants' reports and other documents listed thereon 

(collectively, the "Environmental Disclosure Documents"), 

(i) the operations of the Business are and, as of the 

Closing Date, will be in compliance with all Environmental 

Laws; (ii) the companies currently have and, as of the 

Closing Date, will have all Environmental Permits 

necessary for the operations of the Business; all such 

; · Environmental Permits are and, as of the Closing Date, will 

be in good standing; there are no Legal Proceedings pending 

or, to the best of Seller's knowledge, threatened to revoke 

. ~ny such Environmental Permit; the Companies are, and 
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as of the Closin; Date will be, in compliance with such 

Environmental Permits; and Seller has not received any 

notice from any source to the effect that there is lacking 

any Environmental Permit required in connection with the 

current use of the Assets or the current operation of the 

Business; (iii) :;eller, with respect to the Business and the 

Assets, is not subject to any outstanding Environmental 

Lien, order or agreement with any Governmental Body or 

Person, or subjec:t to any federal, state or local investi­

gation respecting (A) Environmental Laws, (B) Remedial 

Action or (C} any Environmental Claim arising from the 

Release or threa1:ened Release of a Hazardous Material; (iv) 

Seller, with respect to the Business and the Assets, is not 

subject to any Legal Proceeding alleging the violation of 

any Environmental Law or Environmental Permit: (v) Seller, 

with respect to t:he Business and Assets, has not received 

(nor, to the best of Seller's knowledge, has there been 

issued) (1) since January 1, 1980, any written communication 

from a Government.al Body, and (2) since September 1, 1987, 

any written communication from a citizens' group, Employee 

or any other Person, that alleges that the Business or the 

Assets are not in compliance with any Environmental Law or 

Environmental Permit (it being understood that Seller need 

only reflect on Schedule 4.18 one of a series of letters 
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from individuc1ls with respect to the same subject matter): 

(vi) Seller hcLS not caused or permitted any Hazardous 

Materials to remain or be disposed of, either on or under 

the Real Property or, in connection with the Business or the 

Assets, on anr other real property not permitted to accept, 

store or dispose of such Hazardous Materials other than in 

accordance with Environmental Laws; (vii) Seller, with 

respect to thE~ Business and the Assets, has no Environmental 

Liabilities with respect to Hazardous Materials, and no 

facts or circumstances exist with respect to the Business or 

the Assets thc1t could reasonably give rise to Environmental 

Liabilities with respect to Hazardous Materials: (viii) 

since December 31, 1979 neither Seller nor any of Seller's 

Predecessors has filed any notice with respect to the 

Business or tt1e Assets under any Environmental Law 

indicating past or present Disposal of Hazardous Materials 

or reporting i1 Release of Hazardous Materials into the 

environment e>:cept for manifests filed in connection with 

- the transportation or Disposal of Hazardous Materials 

pursuant to Environmental Laws; (ix) none of the operations 

of the Business involves the generation or Disposal of 

hazardous waste, as defined under 40 c.F.R. Parts 260-270 

· , (in effect as of the date of this Agreement) or any state 
t 
:.regulations promulgated pursuant to the Solid Waste Disposal 
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Act, 42 u.s.c. t590l; and (x) there is not now, nor has there 

in the pas·:., on or in any of the Real Prope~y (A) any 

underground storage tanks or surface tanks or impoundments; 

(B) any friable asbestos-containing materials; or (C) any 

polychlorinated biphenyls. True and correct copies of the 

reports and other documents listed on Schedule 4.18 have 

been made available to Buyer. 

4.19 ~icensgs and Permits. The Companies have 

all Environmental Permits and other mate~ial Licenses which 

are necessary t.o own, lease, operate and usa the Assets and 

to conduct the Business as currently conducted. Schedule 

.4.19 lists each of the material Licenses, true and complete 

of all of which have been made available to Buyer . 

. ; Seller has full:illed and performed all of its obligations 

·~ under each of the material Licenses. Except for the sale of 
; 
'!,Assets contemplated by this Agreement, no event has occurred 

condition o:C' state of facts exists which would constitute 

after notice or lapse of time or both would constitute a 

each or defa·ul t under any of the material Licenses or 

ld cause revocation or termination of any of the material 

Seller has not received notice of cancellation, 

or of any dispute concerning any of the material 

Except as set forth on Schedule 4.19, the 

terial Licenses are transferable to Buyer without consent. 
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4.20 Transactions with Affiliates. Except as 

summarized on Sct~edule 4.20, none of the Companies is, and, 

since December 31, 1990, none of the Companies has been, 

engaged in any transaction with USG or any Affiliate of USG 

(other than the Companies) or has any unfulfilled purchase 

or sale commitment in excess of usual and customary amounts 

in the ordinary course of business. 

4.21 Customers and Suppliers; Product Warranties. 

(a) Schedule 4. 4:1 (a) sets forth the 20 larqest customers of 

the Companies (by dollar volume of purchase. in the year 

ended December 31, 1990) and the 10 largest suppliers of the 

Companies (by dollar volume of purchases in the year ended 

December 31, 199Cl) (collectively, the "Large Customers and 

suppliers"). Except as set forth on Schedule 4.2l(a), sine• 

December 31, 199CI, none of the Large CUstomers and Suppliers 

has indicated to Seller that it wishes or intends to 

terminate its relationship with any of the Companies or 

materially to change (i) the manner in which it conducts 

business with any of the Companies or (ii) the terms on 

which it conducts business with any of the Companies. 

(b) Schedule 4.21(b) contains true and 

correct copies of the forms of all standard product warran­

ties, guarantees or indemnifications (except those imposed 

by law) ("Product Warranties") extended to the customers of 
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the Business. Schedule 4.21(b) also contains a list of all 

instances since December 31, 1989 in which any of the terms 

of any of the Product Warranties have been modified in any 

material respect. Except as set forth on Schedules 4.16 or 

4.2l(b), there are no Leqal Proceedings pending or, to the 

best of Seller's knowledge, threatened for breach of any 

Product Warranty to customers. Except as set forth on 

Schedule 4.2l(b), all Products warranties are in material 

compliance with all applicable Laws, includinq, without 

limitation, the Maqnuson-Moss Warranty Act and the Federa~ 

Hazardous Substances Act. 

4.22 Insurance. All material insurance policies 

or binders insurinq the Assets or business liabilities with 

respect to the Business which are currently in effect are 

listed in Schedule 4.22, and true and complete copies 

thereof have been delivered or made available to Buyer. 

With respect to the Business: (a) all insurance policies 

identified on Schedule 4.22 are valid and enforceable 

policies or binders for the benefit of the Companies; 

(b) all such policies or binders are in full force and 

effect and are in amounts customarily insured aq~inst by 

enterprises in operations similar to the Business; and (c) 

there are no pendinq or asserted material claims aqainst 
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such insurance by the Companies as to which the insurers 

have denied liability. 

4.23 Entire Business. The transactions contem-

plated by this Agreement will effectively convey to Buyer 

the entire Business (other than the Excluded Assets), 

including, without limitation, all tangible assets and 

properties of the Companies reflected in the Interim Balance 

Sheet and all assets and properties acquired since the date 

of the Interim Balance Sheet, other than the Excluded Assets 

and assets and properties disposed of since.the date of the 

Interim Balance Sheet in the ordinary course of business 

("Permitted Dispositions"). Except as otherwise 

contemplated by the Supply and Technology Agreements and 

except in c~nnection with centralized services provided by 

USG, the assets, properties and rights that will be owned or 

possessed by Buyer as of the Closing will in all material 

respects co::"lstitute the tangible and intangible property 

used by the Companies (whether owned by them or by any of 

'1 ~their affiliates) in connection with the conduct of the . 
;-Business as currently conducted by the Companies, except for 

;the Excluded Assets and Permitted Dispositions, including 

properties and rights that may presently be held by 

and other affiliates of the Companies. 
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4. ;:4 pisclosed Prior Acauisition pocuments; 

Beecham Indem~. 

(a) Seller has delivered to Buyer true and cor-

rect copies c1f the PUrchase Agreement dated as of August 17, 

1987 among Beecham and USG Industries, Inc. and all amend-

·~ ments and modifications thereto, the Purchase and Sale 

r.· 
i_ 

'i; .... 

Agreement, d~ted January 24, 1983 among Plouqh, Inc., 

Schering-Plough Corporation and Beecham Holdings Inc. and 

all amendments and modifications thereto, and all documenta­

tion between USG and DAP regarding the transfer of the 

DURABOND Division and all amendments and modifications 

thereto (as such documents have been delivered, the 11 Dis­

closed Prior Acquisition Documents"). Seller has delivered 

to Buyer truE: and correct copies of all notices and corres­

pondence bet~een USG or any of its affiliates, on the one 

hand, and Beecham, on the other hand, with respect to 

environmental indemnification. 

(b) Schedule 4.24 is a true and correct summary 

of all claims for environmental indemnification made to 

Beecham by Seller and its affiliates. Except as set forth 

on Schedule 4.24, there are no disputes between Seller or 

any of its affiliates, on the one hand, and Beecham, on the 

other hand, with respect to environmental indemnification. 
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s. Representations and Warranties of wassall and 

J>uyer. Wassall and Buyer, jointly and severally, represent 

and warrant tc) Seller as follows: 

S.l Organization. Standing and Power of Wassail 

and Buyer. Ench of Wassall and Buyer is a corporation duly 

organized and validly existing and, in the case of Buyer, in 

good standing under the laws of the jurisdiction in which it 

is incorporatt!d and has full power and authority to enter 

into and perfc>rm this Agreement and all other agreements, 

certificates ilnd instruments to be executed; delivered 

and/or performed by it pursuant hereto f"Other Buyer 

Documents"). 

5.2 Authorization and Enforceability of Agreement 

and other Buyt:!r Documents. The execution, delivery and per­

formance of this Agreement and the Other Buyer Documents 

have been duly authorized by all necessary action of Wassall 

or Buyer, otht!r than approval of this Agreement by a majori­

ty of the sha:reholders of Wassall present at the extraordi­

nary general :m~eeting referred to in Section 6. 7 (the "EGM") . 

This Agreement constitutes and, upon execution and delivery, 

each of the o·t.her Buyer Documents to which it is a party 

will constitu·te the valid and binding obligation of Wassall 

or Buyer, as the case may be, enforceable against it in 

accordance wi't:.h the respective terms thereof, except as may 
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be limited by bankruptcy, insolvency, reorganization, mora­

torium or other 11imilar Laws affectinq the enforcement of 

· creditors' riqhtli in general and subject to qeneral prin­

ciples of equity (regardless of whether such enforceability 

is considered in a proceeding in equity or at law). 

5.3 ~~ Viol§tiQDi Consents of Third Parties. The 

execution, delivery and performance of this Agreement and 

the Other Buyer Documents by Wassall and Buyer will not (a) 

violate or conflict with memorandum and articles of associa-

tion of Wassall or the certificate of incorppration or by­

. • laws of Buyer; (b) conflict with, result in the breach or 

~ termination of, or constitute a default under, any lease, 

agreement, contract, commitment or other instrument to which 

Wassall or Buyer· is a party or by which any of their respec­

tive properties is bound; (c) constitute a violation by 

Wassall or Buye:z:· of any Law or Order applicable to Wassall 

or Buyer or any of their respective properties; or (d) 

f .result in the creation of any Lien upon any property of 
t 
~assall or Buyer. No consent, approval or authorization of, 

~or designation, declaration or filing with, any Governmental 

is required on the part of Wassall or Buyer in ccnnec­

with the eJcecution, delivery and performance of this 

except for (i) filings with the Federal Trade 

and t:he Department of Justice pursuant to the HSR 
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Act with respect to the acquisition of the Business, which 

have been made and llS to which the waiting period has 

expired, and (ii) consent from HM Treasury under Section 765 

Income and Corporation Taxes Act 1988, which has been 

granted. 

5.4 ~,cial Statements. 

(a) Wassall has previously delivered to 

Buyer a true and co:rrect copy of its consolidated financial 

statements at and f,,r the year ended December 31, 1990. 

such financial statements present fairly, in accordance with 

United Kingdom generally accepted accounting principles, the 

financial position of Wassall at December 31, 1990 and its 

results of operations for the year then ended. 

(b) Attached as Schedule 5.4 is an unaudited 

consolidated income statement for the six months then ended 

(the "Wassall Interim Financial Statement"). The Wassall 

Interim Financial s·tatement presents fairly, in accordance 

with United Kingdom generally accepted accounting princi­

ples, the operating results of Wassall for such period; 

provided, however, ·that the Wassall Interim Financial 

Statement is subject to normal year-end adjustments and 

lacks footnotes. 

5.5 No Litigation. There are no Legal Proceed­

ings (A) pending or, to the best of Wassall's and Buyer's 
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knowledge, threatened that question the validity of this 

Agreement or the Other Buyer Documents or any action taken 

or to be taken by Wassall or Buyer in connection with this 

Agreement or the Other Buyer Documents or (B) that, if 

adversely determined, would have a material adverse effect 

upon the ability of Wassall or Buyer to perform its 

obligations under this Agreement and the Other Buyer 

Documents. 

5.6 Placing Agreement; Bank Commitment Letter. 

Buyer has delivered to USG true and correct .copies of the 

executed Placing Agreement (including the offering circular 

referred to therein) and an executed Commitment Letter from 

Bankers Trust Company. 

6. Further Agreements of the Parties. 

6.1 Access to Information. (a) Prior to the 

Closing, at Buyer's own expense, Buyer may make such 

investigation of the Business and Assets as Buyer may 

desire: and Seller shall give to Buyer and its counsel, 

accountants and other representatives reasonable access 

· during normal ~usiness hours throughout the period prior to 

the Closing to the property, books, commitments, agreements, 

; crecords, files and personnel of the Business: and Seller 

shall furnish to Buyer during that period all copies of 

documents and information concerning the business and 
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affairs of the Business as Buyer may request. Wassall and 

Buyer shall hold, and cause their counsel, accountants and 

other agents and representatives to bold, all such informa­

tion and documents in accordance with and subject to the 

terms of the confidentiality Agreement, dated March 13, 

1991, between Wassall and usc. The parties recognize that 

such confidentiality Agreement is in full force and effect 

and shall remain in full force and effect in accordance with 

its terms until the Closing, at which time such Confiden-

> tiality Agreement shall terminate • .. 
(b) After the Closing, upon reasonable 

!, notice, Buyer shall give the officers, attorneys, accoun­

tants and other authorized representatives of Seller 

reasonable access, during normal business hours, to books 

and records (includ:Lng, without limitation, personnel and 

employment records) of the Companies relating to periods 

prior to the Closin~r, and Buyer shall permit such persons to 

examine and copy at Seller's expense such books and records 

to the extent requested by Seller, including, without 

limitation, in connection with the preparation of the Final 

Net Asset Statement; provided, however, that such access 

shall not unreasonat·lY disrupt the normal operations of 

Buyer. Buyer shall cause its employees and agents to 

cooperate fully with Seller in connection with such 
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examination and copying of such books and records. After 

the Closing, Buyer shall use its reasonable best efforts to 

assist in preparati~n of Seller's standard annual accounts 

packages for the Co:mpanies in respect of the period up to 

the Closing. Buyer shall give Seller reasonable access to 

the general ledger and the computer generated tapes or a 

copy thereof and supporting documents of the Companies in 

order that Seller m.~y prepare its income Tax Returns for the 

period up to the Closing. 

6.2 Cond,Jct of the Business Pending the Closing. 

From the date hereo.f until the Closing, the Companies shall, 

and USG shall cause the Companies to, comply with the 

previsions set forth below: 

(a) the Companies shall operate the Business 

in the ordinary cou~se consistent with past practice and 

shall not act incon:5istently with their historical policies 

and practices with respect to working capital~ 

(b) the Companies shall operate the Business 

in compliance in all material respects with all applicable 

Laws and Orders, and all applicable leases, commitments, 

agreements, licenses, permits and other instruments; 

(c) except as set forth on Schedule 6.2(c), 

none of the Companies shall (i) grant or agree to grant any 

bonuses to any current Employee, any general increase in the 
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rates of salarie!; or compensation of the current Employees 

or any specific increase to any current Employee or 

(ii) provide for any new pension, retirement or other 

employment benef~ts to any of the current Employees or any 

increase in any uxisting benefits; 

(d) each of the Companies shall use its best 

efforts to maintuin and preserve the Business intact, to 

retain the services and goodwill of the CUrrent Employees 

and to preserve 1:he Companies' goodwill and business rela­

tionships with customers, suppliers and others: 

(«!) the Companies shall not sell, assign, 

voluntarily encut~er, grant a security interest in or 

license with respect to, or dispose of, any of the Assets 

(other than the Excluded Assets), or incur any Liabilities, 

except for sales and dispositions made or Liabilities 

incurred in the clrdinary course of Business consistent with 

past practice; 

(!) none of the Companies shall (i) enter 

into, renew, amend, modify or adopt any agreement, commit­

ment, license, lease, Employee Benefit Plan or Benefit 

Arrangement that, if entered into, renewed, amended, 

modified or adop1:.ed prior to the date of this Agreement, 

would have been ::-equired to be included on Schedule 4. B, 

4.13, 4.15, 4.17 or 4.22, or (ii) cause, or take any action 
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to allow, any agreement, commitment, license or lease 

required to be listed on Schedule 4.8, 4.13, 4.17 or 4.22 to 

lapse (other than in accordance with its terms}; and 

(g) the Companies shall maintain all of the 

Assets in customary repair, maintenance and condition, 

subject to normal wear and tear, replace all items of 

equipment at time intervals consistent with past practice 

and repair or replace, consistent with past practice, any 

Asset that may be damaged or destroyed. 

6.3 HQ1;ices by Seller. From the date hereof 

until the Closing Date, Seller shall promptly notify Buyer 

of, and furnish Buyer any information it may reasonably 

request with respE!Ct to, the occurrence of (a) any Legal 

Proceedings threatened or asserted by or against any of the 

Companies, (b) ani· event or condition or the existence of 

any fact that would result in any of Seller's representa­

tions or warranties not being true in all material respects 

as if made again at and as of the Closing and (c) any event 

or condition or existence of any fact that would cause any 

of the conditions to Buyer's obligation to consummate the 

purchase and sale under this Agreement not to be fulfilled. 

6.4 Notices by Buyer. From the date hereof until 

the Closing Date, Buyer shall promptly notify USG of, and 

furnish USG any information it may reasonably request with 
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respect to, the occurrence of (a) any Legal Proceedings 

threatened or asserted against Buyer or Wassall in connec-

tion with the transactions contemplated by this Agreement, 

(b) any event or condition or the existence of any fact that 

would result in any of Wassell's and Buyer's representations 

and warranties not being true in all material respects as if 

made again at a::1d as of the Closing and (c) any event or 

condition or th~ existence of any fact that would cause any 

of the conditions to Seller's obligation to consummate the 

purchase and sale under this Agreement not to be fulfilled. 

6. 5 J;D~ployees. Buyer agrees that it will hire on 

the Closing Date, at compensation levels comparable to those 

existing immedicltely prior to the Closing, (and acknowledges 

that upon such hiring Seller will terminate the employment 

of) all current Employees, except for such current Employees 

whose responsibilities relate exclusively to the plants 

identified in SE:ction 1. 2 (c). Nothing herein shall be 

.. deemed to create a contract of employment or alter at will 
l. 

·' 
:~mployment relationships that presently exist between the .. 
·,~-Companies and the Employees. Buyer further agrees that it 

~will assume the collective bargaining agreements covering 

;the Companies' facilities located at Janney Road and 
.. 

~Huberville, Ohio, including the Extension of Collective 

Agreement and Janney Road Plant Closing Agreement 
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covering the Companies' facility located at Janney Road. 

Prior to the ·:losing, Seller shall notify the collective 

bargaining units covering the Companies' facilities located 

at Janney Roa1i and Huberville, Ohio of the pertinent terms 

of this Agreement and shall provide Buyer with a copy of 

such notices. 

6.6 Employee Benefit Matters. 

(a) USG Corporation Retirement Plan Spinoff 

and Assets Transfer. 

(i) USG shall (A) as s~on as 

practicable after the execution of this Agreement, but prior 

to the Closinc;r, amend USG Corporation Retirement Plan (the 

"USG Pension l,lan") so that the part of the USG Pension Plan 

that applies t.o current Employees participating in the USG 

Pension Plan i.JIIlllediately prior to the Closing ("Current 

Participants") shall be spun off as of the Pension Plan 

Closing Date into a separate plan maintained by USG having 

terms substantially similar to those of the USG Pension Plan 

(the "Buyer's Pension Plan"); provided, however, both the 

USG Pension Plan and Buyer's Pension Plan shall provide for 

the transfer as of the Pension Plan Closing Date of certain 

assets and liabilities of the USG Pension Plan to Buyer's 

Pension Plan as described in paragraph (ii) next below; 

Buyer's Pensio:n Plan shall permit the transfer of the 
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sponsorship of, and all the liabilities relating to, Buyer's 

Pension Plan 1:.o Buyer at the Closin9: the terms of Buyer's 

Pension Plan ~hall not preclude Buyer from amending or 

terminating such plan after the Closing to the extent 

permitted by ::.aw, but Buyer's Pension Plan shall per111anently 

require that ~he assets transferred from the USG Pension 

Plan to Buyer's Pension Plan in excess of PBO as of the 

Pension Plan Closing Date attributable to Current 

Participants be used solely for the benefit of current 

Participants iSS well as other employees of Buyer who become 

eligible to participate in Buyer's Pension Plan after the 

Closing; and (B) at the times described in paragraph (ii) 

next below, cause the transfer from the USG Pension Plan to 

Buyer's Pension Plan of the liabili~ies described in 

paragraph (ii) next below and also cause the trustee of the 

USG Pension Plan to transfer to the trustee of Buyer's 

Pension Plan the assets of the USG Pension Plan described in 

paragraph (ii) next below. Buyer's Pension Plan and the 

trust a9reement associated therewith are subject to approval 

by Buyer, whi1::h approval shall not be unreasonably withheld. 

(ii) At or prior to the Closing, but as 

of the Pension Plan Closing Date, assets shall be trans­

ferred from the USG Pension Plan to Buyer's Pension Plan 

with a fair market value equal to the sum of (A) the 
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estimated PBO a!; of the Pension Plan Closinq Date attrib­

utable to the Current Participants, plus (B) the estimated 

Applicable Percentage of the Surplus, calculated as 

described below. Prior to the Closinq, the actuary for the 

USG Pension Plan shall estimate the PBO under the USG 

Pension Plan as of the Pension Plan Closinq Date attrib­

utable to currer1t Participants, such calculation to be in a 

manner consistent with generally accepted actuarial 

principles, util.izinq the actuarial method and assumptions 

for calculatinq expenses under FASB 87 for USG's most recent 

fiscal year. This estimated amount shall be calculated 

using the emplo~·ee census used by USG' s actuary for the USG 

Pension Plan's J'anuary l, 1991 actuarial valuation report 

modified to project terminations, retirements, deaths, 

enrollments, ott.ier participant activity, and service and 

benefits accrued from January l, 1991 to the Pension Plan 

Closinq Date (t~e "Employee Census Data"). Concurrent with 

such assets transfer, but as of the Pension Plan Closinq 

Date, all liabilities under the USG Pension Plan with 

respect to the C~rrent Participants (exclusive of any 

liabilities in excess of the fair market value of the assets 

so transferred) shall be transferred from the USG Pension 

Plan to Buyer's Pension Plan. Since PBO as of the Pension 

Plan Closing Date and accrued liabilities under the USG 

62 



Pension Plan fot· current Participants cannot be calculated 

with certainty ~~rior to the Closing, the transfer of assets 

and liabilities from the USG Pension Plan to Buyer's Pension 

Plan at or priot· to the Closing shall be adjusted subsequent 

to the Closing t.o reflect any increase or decrease in PBO, 

the amount represented by the Applicable Percentage, and the 

liabilities as c>f the Pension Plan Closing Date, as 

estimated at or prior to the Closing. Such post-Closing 

adjustment will be calculated using actual data with respect 

to current Participants, but usinq Employee. Census Data (as 

defined above) for all other participants in the USG Pension 

Plan. USG and Euyer agree, and shall cause the respective 

trustees of the USG Pension Plan and Buyer's Pension Plan, 

to cooperate in making such post-Closing adjustment. All of 

the calculations of the actuary for the USG Pension Plan 

shall be subject to the approval of Buyer's actuary, which 

approval shall not be unreasonably withheld. 

(iii) At the Closing, Seller shall, or 

shall cause the Companies to, transfer the sponsorship and 

all the liabilities relating to Buyer's Pension Plan to 

Buyer and Buyer shall assume such sponsorship and all such 

liabilities. 

(iv) Seller shall, or shall cause the 

Companies to, maintain Buyer's Pension Plan in accordance 
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with its terms until :suyer assumes the sponsorship and all 
' ; the liabilities relating to Buyer's Pension Plan at the 
-~ 

.. 
' "': 

; 
; 
L • ... 
i'. 
:~ 
-~ _, 

Closing. 

(v) At least 30 days prior to the 

earliest transfer of .usets and liabilities contemplated 

herein, USG shall fil·e with the IRS a Form 5310 for each of 

the USG Pension Plan and Buyer's Pension Plan as required by 

law, and USG shall provide Buyer a copy of each such Form 

5310. 

(b) USG Corporation Investment Plan Spinoff 
and Assets Transfer 

(i) USG shall (A) as soon as 

practicable after the execution of this Agreement, but prior 

to the Closing, USG s:hall amend USG Corporation Investment 

Plan ("USG Investment Plan") so that the part of the USG 

Investment Plan that applies to current Employees 

-· participating in the OSG Investment Plan immediately prior 
~ ~ 

• to the Closing ("Current Investment Participants") and to 

Conditional Investment Participants (as defined in paragraph 

(iii) below), if any, shall be spun off as of the date 

coincident with or next following Closing on which the last 

day of a calendar quarter occurs (the "Investment Plan 

Spinoff Date") into a separate plan maintained by USG having 

terms substantially similar to those of the USG Investment 

Plan (the "Buyer's Investment Plan"); provideC:S, however, 
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both the USG Investment Plan and Buyer's Investment Plan 

shall provide for the transfer as of the Investment Plan 

Spinoff Date of certain assets and liabilities of the USG 

Investment Plan to Buyer's Investment Plan as described in 

paragraph (ii) next below; Buyer's Investment Plan shall 

permit the transfer of the sponsorship of, and all the 

liabilities re:ating to, Buyer's Investment Plan to Buyer as 

of the Investment Plan Spinoff Date; and the terms of 

Buyer's Investtaent Plan shall not preclude Buyer from 

amending or terminating such plan after the-Investment Plan 

Spinoff Date to the extent permitted by Law; and (B) as of 

the Investment Plan Spinoff Date, cause the transfer from 

the USG Investment Plan to Buyer's Investment Plan of the 

liabilities de!»Cribed in paragraph (ii) next below, and also 

cause the trustee of the USG Investment Plan to transfer to 

the trustee of Buyer's Investment Plan the assets of the USG 

Investment Plan described in paragraph (ii) next below, at 

the times described in paragraph (ii) next below. Buyer's 

Investment Plan and the trust agreement associated therewith 

are subject to approval by Buyer, which approval shall not 

be unreasonably withheld. 

(ii) As of the Investment Plan Spinoff 

Date, liabilities and assets in an amount estimated to be 

equal to the sum of the account balances of the Current 
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Investment Participants and the Conditional Investment 

Participants,· if any, as adjusted as of the end of the 

calendar quarter precedinq the calendar quarter in which the 

Investment Plan Spinoff Date occurs, but with such assets 

reduced by subsequent withdrawals and distributions, shall 

be transferred to Buyer's Investment Plan. When the account 

balances of all participants in the USG Investment Plan have 

been adjusted as of the Investment Plan Spinoff Date in 

accordance with the accountinq adjustment provisions of the 

USG Investment Plan, Seller shall cause the ~ransfer to 

Buyer's Investment Plan of all remaininq liabilities under 

the USG Investment Plan attributable to Current Investment 

Participants and Conditional Investment Participants and 

assets equal to the excess of the account balances of such 

current and Conditional Investment Participants as so 

adjusted as of the Investment Plan Spinoff Date over the 

amount of assets initially transferred as of that date, but 

with such excess adjusted to reflect the extent to which 
.. 

· such remaininq assets to be transferred have increased or 

·decreased as required by the terms of the plan, includinq 

· but not limited to, results of both the investment 

experience of the applicable investment funds under the USG 

Investment Plan and withdrawals and distributions processed 

, from the USG Investment Plan for the period beqinninq 
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immediately after the Investment Plan Spinoff Date and 

ending immedia1:ely prior to the date of the final asset 

transfer. If, when the account balances of all participants 

in the USG InvE~stment Plan have been adjusted as of the 

Investment Plan Spinoff Date and to reflect the extent to 

which account balances have increased or decreased as 

required by the terms of the plan, including but not limited 

to, results of investment experience and withdrawals and 

distributions processed between the Investment Plan Spinoff 

Date and the date of the final assets transfer, there exists 

an excess of the assets initially transferred over the 

account balances as finally so adjusted, Buyer shall cause 

the transfer tc the USG Investment Plan of assets equal to 

such excess. USG and Buyer agree, and shall cause the 

respective trustees of the USG Investment Plan and Buyer's 

Investment Plan, to cooperate in making the transfer of 

assets pursuant to such adjustments. 

(iii) If the Investment Plan Spinoff Date 

occurs after the actual Closing, Buyer shall become an 

employer under the USG Investment Plan at the Closing so 

that Current Investment Participants as well as other 

employees of Buyer who would have become eligible to 

participate in Buyer's Investment Plan after the Closing if 

the Investment :Plan Spinoff Date had occurred at actual 
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Closing {"Conditional Investment Participants"} may 

participate in t.he USG Investment Plan after the Closing and 

up to the Invest.ment Plan Spinoff Date; provided, however, 

that Buyer's status as an employer under the USC Investment 

Plan shall permit coverage under such plan only of current 

Investment Participants and Conditional Investment 

Participants, if. any, and shall continue only until the 

Investment Plan Spinoff Date. The USG Investment Plan shall 

be amended to pt·ovide for Buyer's inclusion as an employer 

under the USG Investment Plan only for purposes of covering 

such participants for such period of time as is described 

immediately above. 

(iv} As of the Investment Plan Spinoff 

Date, Seller shall, or shall cause the Companies to, 

transfer the sponsorship and all the liabilities relating to 

Buyer's InvestmE!nt Plan to Buyer and Buyer shall assume such 

. sponsorship and all such liabilities. 

(v) At least 30 days prior to the 

earliest transfer contemplated herein, USG shall file with 

··the IRS a Form 5310 for each of the USG Investment Plan and 

Buyer's Investment Plan, as required before such transfer, 

and USG shall provided to Buyer copies thereof. 
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(c) CAP Inc. Retirement savings Plan and CAP 
Inc. Pension Plan for Certain Hourly 
Employees 

(i) At the Closinq, DAP shall transfer 

the sponsorship and all the liabilities to Buyer and Buyer 

shall assume such r.ponsorship and all such liabilities 

relating to the fol.lowing plans (and any related trusts) : 

(A) CAP Inc. Retirement Savings Plan: and (B) DAP Inc. 

Pension Plan for Certain Hourly Employees. 

(ii) Prior to and on the Closing, DAP 

shall not amend, except as ~ay be required by applicable Law 

or provided in Section 4.15, or terminate either of such 

plans. 

(iii) With respect to such plans, DAP 

shall make any and all filings and submissions to the 

appropriate governmental agencies arising in connection with 

such transfer of sponsorship and liabilities. 

(d) USG shall obtain from the trustees of 

the USG Pension Plan, the USG Investment Plan, the CAP Inc. 

Retirement Savings Plan and the DAP Inc. Pension Plan for 

certain Hourly E:.ployees, together with the trustees of the 

newly created Buyer's Pension Plan and Buyer's Investment 

Plan, written confirmation reasonably satisfactory to Buyer 

that such trustef!S shall comply with the provisions of this 
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Section 6.6 that relate to such trustees, including 

transfers of a~sets. 

(e) Effective immediately following the 

Closing, Buyer shall offer a separate and new group health 

plan coverage to CUrrent Employees that is substantially 

similar to the group health plan coverage offered by Seller 

immediately prior to the Closing, which coverage shall 

contain no pre-existing condition exclusions and limitations 

applicable to such Employees' coverage under the health plan 

offered by Buyer. 

6.7 Other Pre-Closing Action. Prior to the 

Closing, Seller shall not take any action that would result 

in any of its representations or warranties not being true 

in all material respects as if made again at and as of the 

Closing. Prior to the Closing, Wassall and Buyer shall not 

take any action that would result in any of their 

representations and warranties not being true in all 

~material respects as if made again at and as of the Closing. 

~·.Each party will use its best efforts to take all action and 
"i .. 
I;. 

··~to do all things necessary, proper or advisable to con­
{ . 

.. ~·sutnr:~ate and make effective the transactions contemplated by .. .• 
\this Agreement. Each of the parties shall use its best 

fforts to cause the fulfillment at the earliest practicable 

of all of the conditions to their respective obliga-
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tions to consurunate the sale and purchase of the Assets 

under this AgreE!ment including, in the case of Wassall, 

calling the EGM and soliciting the requisite vote of 

shareholders. Prior to Closing, the Companies shall obtain 

and record a rel.ease of the agreement with Santa Fe Land 

Improvement Company described in item •E" of the portion of 

Schedule 4. 8 reJ:erring to Permitted Liens in Dallas, Texas. 

6. 8 ]~xpenses. Except as otherwise specifically 

provided in thi:; Agreement, Wassall and Buyer, on the one 

hand, and Seller, on the other hand, shall bear their own 

respective expenses incurred in connection with this 

Agreement and in connection with all obligations required to 

performed by each of them under this Agreement. 

6. 9 ;?ublici tv. Prior to the Closinq, unless 

required by Law or stock exchange rule, no party nor any of 

its respective ~ffiliates shall make or authorize any third 

-party to make a:ny public announcement concerning the 

· .. •transactions co:ntemplated by this Aqreement without the 

r parties' prior written approval, which shall not be 

·reasonably withheld or delayed. Prior to the Closing, to 

extent practicable, the parties shall consult each other 

to making ahy public announcement required by Law or 

k exchange rule. 
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6.10 .£reservation of and Access to Records. 

; :Buyer agrees that it shall preserve and keep the records of 

the Business acquired by it pursuant to this Aqreement, and 

Seller agrees that: it shall preserve and keep the records of 

the Companies retained by it pursuant to this Aqreement, for 

a period of five years from the Closinq Date, or for any 

longer period as ~ay be required by any Governmental Body or 

ongoing litigation, or as requested by Seller or Buyer, as 

the case may be, in connection with any Tax examination, and 

shall make such records and personnel available to Seller or 

Buyer, as the case may be, as may be reasonably required in 

connection with, amonq other thinqs, any insurance claims 

by, Legal Proceedings aqainst or qovernmental investiqations 

of Seller or in connection with any Tax examination of or 

preparation of a Tax return by Seller or Buyer. Buyer, on 

the one hand, and Seller, on the other hand, each will per­

mit the other to have full access at any reasonable time 

and from time to time, after the Closinq Date, to all Tax 

returns and supportinq papers and other business records 

therefor relating ·to the Business, wherever located, and 

furnish and reques·t its independent accountants and leqal 

counsel to furnish to the other such additional Tax and 

other information and documents in their possession as the 

other party or par1:ies, as the case may be, may from time 
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to time reasonably request. Buyer, on the one hand, and 

Seller, on the other hand, each shall cause its employees 

and agents to cocperate fu,ly with the other in connection 

with such access and copying (at the other's expense) of 

such records. In the event Buyer or Seller wishes to 

destroy such records, it shall first give 90 calendar days• 

prior written notice to the other party, and the other party 

shall have the right at its option and expense, upon prior 

written notice given to Buyer or Seller, as the case may be, 

within that 90-day period, to take possession of the records 

within 180 calendar days after the date of the initial 

notice. 

6.11 N~ Shopping. Seller shall not, and USG 

shall not permit its other affiliates to, directly or 

indirectly, in any way contact, initiate, solicit, enter 

into or conduct a~y discussions or negotiations, or enter 

into any agreemen·t, whether written or oral, with any person 

with respect to the direct or indirect sale of all or a 

:'material part of the Assets or the Business or any of the 

• ~~uthorized capital stock of the Companies or a merger or 

,consolidation of ()ne or more of the Companies with any other 

Seller shall, immediately upon receipt thereof by 

officer of Seller or any of its affiliates, notify Buyer 
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of the existence and terms of any contact, proposal or offer 

vith respect to any of the foregoing. 

6.12 Use of Names. (a) Seller agrees that after 

the Closing Date, neither Seller nor any of its affiliates 

nor any of the respective successors and assigns of Seller 

and its affiliates shall adopt or otherwise use the name 

"DAP" or any variation or combination thereof or any 

trademark, trade name, brand marx, brand name, trade dress 

or logo including such name in connection vith the business 

of Seller or its affiliates or otherwise. $eller further 

_·agrees that vithin tvo business days after the Closing Date, 

and DAP Canada vill amend its certificate of 

~fncorporation (or equivalent document) to change its 

a name not including the vord "DAP" or 

similar thereto. 

(b) Buyer agrees that after the Closing 

, neither Buyer nor Wassall nor any of their respective 

liates nor any of the respective successors and assigns 

M'"'A~, Wassall and their affiliates shall adopt or 

use the names "USG", "United States Gypsum" and 

any other name containing the initials 

or confusin9ly similar to such names) or any variation 

ination thereof or any trademark, trade name, brand 

name, trade dress or logo containing such names 
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connection with their respective businesses: provided, 

-·-•·au·ar, that fc)r a period of 180 days after the Closing 

r may sell etll Inventory packaged with the "USG", 

States c;ypsum" and "USG Industries" names on the 

Date without changing such names on the packaging. 

6.13 Confidentiality. After the Closing, Seller 

; agrees on its oun behalf, on behalf of its officers, employ­

:ees and representatives and on behalf of its affiliates and 

~ their respectivE! officers, employees and representatives to 

maintain the confidentiality of all informa~ion, documents 

and materials rE!lating to the Business or Assets which 

remain in their possession, except to the extent disclosure 

. • ,. of any such information is required by Law or stock exchange 

regulation or authorized by Buyer or reasonably occurs in 

' connection with disputes over the terms of this Agreement, 

and Buyer agrees; on its own behalf, on behalf of its 

officers, employees and representatives and on behalf of its 

affiliates and t.heir respective officers, employees and 

. representatives to maintain the confidentiality of all 

: information, documents and materials relating to Seller and 

its affiliates (other than that relating to the Business or 

Assets) which they have in their possession, except to the 

extent disclosure of any such information is required by Law 

or stock exchange regulation, authorized by Seller or 
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reasonably occurs in connection with disputes over the terms 

of this Agreement. In the event that either party believes 

that it is required by law to disclose any confidential 

information, the disclosing party shall (i) provide the 

other party promptly with notice before such disclosure in 

order that the other party may attempt to obtain a protec­

tive order or other assurance that confidential treatment 

will be accorded such confidential information and (ii) 

cooperate with the other party in attempting to obtain such 

order or assurance. The provisions of this Section 6.13 

shall not apply to any information, documents or materials 

which are, as shown by appropriate written evidence, in the 

public domain, or, as shown by appropriate written evidence, 

shall come into th·e public domain, other than by reason of 

default by the applicable party bound hereunder. 

6.14 Further Assurances. 

(a) From and after the Closing, each of the 

parties shall take such further actions and execute such 

\,further documents as may be necessary or reasonably re-

~ ·quested by the oth•ar parties in order to effectuate the 
f 

. )intent of this Agreement and to provide the parties with the 
-'. 

\:benefits of this Aqreement and of the transactions contem-
~ . 
~ ' 

Without limiting the foregoing, from and 

the Closing, upon the request of Buyer, seller and any 
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Affiliate of Seller owning an interest in the Assets shall 

promptly do, exe:ute, acknowledge and deliver all such 

further acts, assurances, bills of sale, assign~ents, trans­

fers'· deeds, conveyances and other instru111ents and papers as 

may be required ·:o sell, assign, transfer, convey and deli­

ver to and vest :i.n Buyer and protect its right, title and 

interest in all c)f the Assets and as may otherwise be 

appropriate to carry out the transactions contemplated by 

this Agreement. 

(h) With respect to any Excluded Asset 

referred to in SE!Ction l. 2 (d), at the request of Buyer, the 

parties shall, during the remaining term thereof, use all 

reasonable efforts to (i) obtain the consent of the relevant 

third party; (ii) cooperate in any reasonable and lawful 

arrangements designed to provide the benefits and burdens 

thereof to Buyer (and Buyer will reimburse Seller for all 

payments made by Seller in connection therewith); and 

(iii) enforce, at the request of Buyer and at the expense 

and for the account of Buyer, any rights of the companies 

arising therefrom against the issuer thereof or the other 

party or parties thereto (including any termination right in 

accordance with the terms thereof upon the advice of Buyer). 

(c) Effective upon the Closing Date, Buyer 

shall have the right to receive and open all mail, packages 
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, and other communications addressed to the companies and 

relating to the Business, and Seller agrees promptly to 

deliver to Buyer c1ny such mail, packages or other communica­

tions received directly or indirectly by Seller. Buyer 

shall have the right and authority to collect, for its own 

account, all Accounts Receivable and other items which shall 

be transferred or are intended to be transferred to Buyer as 

provided in this ~greement, and to endorse with the name of 

the Companies any checks or drafts received on account of 

any such Accounts Receivable or other items,· and Seller 

shall promptly transfer or deliver to Buyer any cash or 

other property received directly or indirectly by Seller in 

respect of such Account Receivable and other items, 

including any amounts payable as interest. Buyer shall 

promptly deliver to Seller all mail, packages and other 

communications received by it which relate to Seller but do 

not relate to the Business. 

6.15 ~ge and Withholding Reporting Obligations. 

Seller and Buyer egree that, pursuant to the "Alternative 

:··Procedure" provided in Section 5 of Revenue Procedure 84-77, 

1984-2 c.B. 753, with respect to filing and furnishing IRS 

Forms W-2, W-3, a~d 941 (i) Seller and Buyer shall each 

report on a predecessor-successor basis as set forth 

therein, (ii) Seller shall be relieved from furnishing Forms 
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w-2 to employees of Seller that become employees of Buyer, 

and (iii) Buyer shall assume the obligations of Seller to 

furnish such Forms W-2 to such employees for the full 1991 

calendar year. 

6.16 £Qnsistent Position. Each of Seller and 

Buyer agrees that it will not take any position that is not 

consistent with the Purchase Price allocation contained in 

Schedule 2.1 unless contrary treatment is required by final 

determination of the applicable taxing authority. Each of 

Seller and Buyer shall file all Tax Returns,_ including the 

forms required by Section 1060 of the Code, consistent with 

such allocation. 

6.17 ~mpliance with ECRA and IRfiA. 

(a) Seller shall, with Buyer's assistance 

and cooperation as described below, take all action 

necessary to cause the Closing to be effected in compliance 

with ECRA, including, without limitation, obtaining a 

determination of non-applicability, a negative declaration 

or an administrati,te consent order ("ACO") relating to the 

facility located in Paulsboro, New Jersey (the "Paulsboro 

Facility"). Seller agrees not to name, or cause to be 

named, Buyer on any ACO. Seller sha"ll file the General 

Information Submission and ACO affidavit required by ECRA 

not later than the close of business Wednesday, August 28, 
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1991. Buyer shall have the riqht to review all such filing~ 

prior to filinq; and such filinqs shall be in form and 

substance reasonably satisfactory to Buyer. Seller aqrees 

to provide Buyer any further documents to be submitted to 

the N~DEP prior to submission, and Seller aqrees not to take 

any action to comply with ECRA without Buyer's prior 

consent, wnich consent shall not be unreasonably withheld. 

Buyer shall be required to provide financial assurance as 

required b:( ECRA in an amount not to exceed $375,000 (the 

cost of which may be charqed aqainst the Cash Collateral 

Account I),. and Seller shall be required to provide any 

financial ctssurance required by ECRA in excess of this 

amount. 

(b) From and after the Closinq Date, Buyer 

· shall cooperate with Seller and Grace and shall provide 

Seller and Grace access to the Paulsboro Facility at 

reasonable times in order to accomplish any actions required 

to comply with the Grace Order and any other requirements of 

(c) The parties confirm that they are aware 

the purp•,se and intent of IRPTA and the disclosure 

document required thereby and are willinq to waive, and 

. hereby do wnive, the thirty day period prior to transfer of 

Real Prc>perty in Illinois prior to which such disclosure 
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document must be delivered. The parties agree and consent 

to delivery of such disclosure document on or before the 

Closing Date. 

6.18 Jnsurance. Seller agrees to maintain the 

existing insurance coverage described in Schedule 4.22 up to 

the Closing Date. Seller shall cooperate in making 

available to Buy•!r insurance coverage under Seller's 

insurance polici•!S, subject to all terms thereof, including 

applicable deduc·:ibles or self-retained amounts which shall 

be the responsib.ility of Buyer; provided, h9wever, that 

Seller shall only make such coverage available with respect 

to losses, costs, damages or expenses arising out of 

incidents or occ,Jrrences attributable substantially in their 

entirety to the period beginning September 1, 1987 and 

ending on the Cl•,sing Date: and provided, further, that as 

of the Closing Date, the Business shall no longer be 

eligible for Seller's internal stop loss program. Without 

limiting the foregoing, after the Closing, Seller agrees to 

file, upon the r•equest of Buyer, any reasonable claim with 

respect to Seller's insurance policies. 

6.19 Third Party Indemnification. 

(a) At the Closing, Seller shall assign to 

Buyer any and all rights it possesses to claims, refunds, 

causes of action, choses in action, rights of recovery, 
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insurance, rights of set-off and indemnification or 

reimbursement fr·om third parties, whether pursuant to Law, 

agreements (including indemnification agreements), 

warranties or otherwise, that create rights to reimbursement 

toi Assumed Liabilities or other Liabilities incurred by 

Buyer arising ot:tt of facts, events or circumstances 

occurring after the Determination Time, other than rights 

with respect to Seller's insurance and other than rights 

reflected in Extdbit C-2 (collectively, the "Third Party 

Indemnification Rights") to the extent such Third Party 

Indemnification Rights are assignable. 

(b) With respect to Third Party Indemnifi­

cation Rights that are not assignable, at Buyer's request, 

the parties shall use all reasonable efforts to (i) obtain 

the consent of t:he relevant third party; ( ii) cooperate in 

any reasonable ctnd lawful arrangements designed to provide 

the benefits thE~reof to Buyer, so long as Buyer cooperates 

with Seller in !;uch arrangements and reimburses Seller for 

all payments made by Seller in connection therewith; and 

(iii) enforce, at the request of Buyer and at the expense 

and for the account of Buyer, any rights of the Companies 

arising therefrom against the relevant third party or other 

party or parties. 
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6.20 Dow Corning. Seller acknowledges that Buyer 

has entered into a supply agreement with Dow Corning 

regarding BJyer•s distribution after the Closing of the 

silicone pr·:lducts currently distributed by the Companies 

(the "Dow C·:lrning Products"). Seller acknowledges that, 

after the Closing, Buyer will be the distributor of the Dow 

Corning Products and Seller and its affiliates will not 

distribute ~he Dow Corning Products. 

6.21 Certain Post-Closing Transactions. 

(a) Seller or its Affiliates cur~ently sell 

certain products and materials (including the epoxical 

products re:~erred to in paragraph (b) below) to the 

Companies and purchase certain products and materials from 

the Companit:!S. At Buyer • s election (which election shall be 

made by written notice to Seller prior to the Closing), for 

a period of one (1) year after the Closing, the parties will 

cause their respective Affiliates, including the Companies, 

to continue purchases and sales of any one or more of such 

;products and materials on terms, including pricing, 

;consistent with the customs and practice followed during the 

yec1r 1991. 

(b) An Affiliate of Seller currently sells 

prc>ducts to the Companies and to no other 

lesaler, distributor or customer. At any time prior to 
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first anni"ersary of the Closing Date, Buyer may 

} purchase the fc,llowing assets of such Affiliate which are 
l· 

used exclusively in production of the epoxical products: 

the equipment, inventory and proprietary technology 

(including trade secrets, technical information, formulae, 

know-how and cc>mpositions). The purchase price for such 

assets shall equal the net book value of such equipment and 

inventory. If Buyer purchases such assets, Buyer agrees to 

promptly removu such equipment and inventory from such 

Affiliate's properties at Buyer's own expense. 

6.22 Ewan Site. As soon as practicable, but in 

no event later than the Closing Date, Seller shall write the 

United States Environmental Protection Agency and the group 

of Potentially Responsible Parties ("PRPs") involved in 

cleanup of the Ewan Superfund site, stating that DAP neither 

owned nor operc1ted the Trenton Durabond site from which 

hazardous wastes allegedly were shipped to the Ewan site and 

substituting Seller for DAP as a signatory to the Interim 

PRP Agreement. 

7. £onditions to Closing. 

7.1 Conditions Precedent to Obligations of Buyer. 

The obligation of Buyer to consummate the purchase under 

this Agreement is subject to the fulfillment, prior to or at 
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the Closing, of each of the following conditions (any or all 

of which may be uaived by Buyer): 

(n) all representations and waryranties of 

seller to Buyer c:ontained in Section 4.18 or in the last two 

sentences of Section 4.8 or that are qualified as to 

materiality shall be true and correct, and all other 

representations and warranties of Seller to Buyer shall be 

true and correct in all material respects, in each case as 

of the time of the Closing with the same force and effect as 

though made agai11 at and as of that time: 

(b) Seller shall have performed and complied 

with all obligations and covenants required by this 

Agreement, including but not limited to Section 6.6, to be 

performed or com;;>lied with by Seller prior to or at the 

Closing; 

(c) The conditions set forth in Section 2 of 

the Placing Agre·ement (other than the condition set forth in 

Section 2(A) (h) thereof) shall have been satisfied; 

(~) Buyer shall have been furnished with 

certificates (dated the Closing Date and in form and sub­

stance reasonably satisfactory to Buyer) executed by offi­

cers of Seller certifying to the fulfillment of the condi­

tions specified in Sections 7.l(a) and 7.l(b); 

85 



(e) Buyer shall have been furnished with, 

opinion (dated the Closing Date) of Xirkland • Ellis, 

counsel to Seller, reasonably satisfactory to Buyer with 

respect to the matters set forth in Sections 4.1, 4.2, 4. 

(to th.a extent mutually agreed, which shall include mattE 

addressed in the opinion delivered on the date hereof), 

part A of the first sentence of 4.16 and the security 

interests created by the Cash Collateral Account Agreemen 

and thE! Pledge and Security Agreement. 

(f) the Companies shall have executed and 

delivered to Buyer an affidavit in a form satisfactory to 

Buyer, stating, under penalty of perjury, the Companies' 

u.s. taxpayer identification numbers to the extent applic· 

able anj that DAP is not a foreign person within the meanj 

of Section l445(b) (2) of the Code; 

(g) The Certificate of Incorporation of 

Issuer in the form of Exhibit c-1 shall have been filed wi 

the Secretary of State of Delaware, a partial assignment i 

the form of Exhibit c-2 shall have been executed and 

delivered to Issuer and a Pledge and Security Agreement in 

the fern; of Exhibit C-3 shall have been executed and 

delivered to Buyer; 

(h) there shall not be in effect any injunc 

tion or restraining order issued by a court of competent 
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jurisdiction in an action or proceeding against the consum­

mation of the saJ.e and purchase of the Assets pursuant to 

this Agreement: 

(:i.) the companies shall have obtained, 

without any condition adverse to Buyer, all consents and 

approvals referr•!d to on Schedule 7.1 ( i): 

(j) Buyer shall have obtained from the Title 

Insurance compan:i a title insurance report and commitment 

for a title insu:rance pol icy on such company's standard form 

of policy at its regular rates without exception other than 

Permitted Liens for all of the owned Real Property and 

Leased Real Property in form and substance satisfactory to 

Buyer (the "Title Policies"): 

(k) The NJOEP shall have issued a 

determination of non-applicability, negative declaration or 

written approval of a cleanup plan or the ACO with respect 

to the facility located in Paulsboro, New Jersey: and 

(l) Wassall shall be satisfied that the 

rendered by Kirkland ' Ellis on the date hereof 

' under Illinois law shall be correct under New York law. 

7.2 ~onditions Precedent to Obligations of 

Seller. The obligations of Seller to consummate the sale 

un~er this Agreement is subject to the fulfillment, prior to 
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or at the Closing, of each of the following conditions (any 

, or all of which :.ay be waived by Seller): 

(a) all representations and warranties of 

wassall and Buyer shall be true in all material respects at 

and as of the tillte of the Closing with the same force and 

effect as though made again at and as of that time; 

(b) Wassall and Buyer shall have perfoned 

and complied with all obligations and covenants required by 

this Agreement to be performed or complied with by it prior 

to or at the Closing: 

(c) Seller shall have been furnished 

certificates (da1:.ed the Closing Date and in form and sub­

stance reasonably satisfactory to Seller) executed by 

officers .of Wassall and Buyer certifying to the fulfillment 

of the condition:; specified in Sections 7.2(a) and 7.2(b): 

(d) Seller shall have been furnished with an 

opinion {dated the Closing Date) of Weil, Gotshal & Manges, 

'u.s. counsel to Buyer and Wassall, reasonably satisfactory 

.·~ ~o Seller, with respect to the matters set forth in Sections 

~ 5.1, 5.2, 5.3 (to the extent mutually agreed) and part A of 
'· 
7 the first sentence of 5.5; 

(e) there shall not be in effect any injunc-

or restraining order issued by a court of competent 

· jurisdiction in an action or proceeding against the consum-
·; 
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mation of the sale and purchase of the Assets pursuant to 

this Agreement: and 

(f) The NJDEP shall have issued either a 

detennination o:f non-applicability, negative declaration or 

written approval of a cleanup plan or the ACO with respect 

to the facility located in Paulsboro, New Jersey. 

B. n~cuments to be Pelivered at the Closing. 

8 .l .Documents to be Delivered by Seller. At the 

Closing, Seller shall deliver, or cause to be delivered, to 

Buyer the following: 

(a) executed deeds, bills of sale, certif­

icates of title, assignments and other instruments of 

transfer dated the Closing Date, in form reasonably satis­

factory to Buyer, sufficient to transfer to Buyer all of 

Seller's right, title and interest in and to the Assets as 

contemplated by this Agreement (each of such deeds to 

constitute a bargain and sale deed or equivalent deed in the 

applicable jurisdiction with a covenant against grantor's 

:~acts, in proper statutory short form for recording) and such 

.affidavits, indemnities, releases and other items as shall 

by the Title Insurance Company to issue the 

Policies: 

(b) a copy of resolutions of the board of 

of ea.ch of USG and the Companies authorizing the 

89 



execution, delivery and performance, respectively, of this 

Agreement and the Other Seller Documents and a certificate 

of its respective secretary or assistant secretary, dated 

the Closing Date, to the effect that such resolutions were 

duly adopted and are in full force and effect; 

(c) the certificates referred to in Section 

7.l(d}: 

(d) the opinion referred to in Section 

7.l(e): 

(e) the affidavit of the Companies referred 

to in Section 7.l(f); 

(f) executed copies of the confidentiality 

agreements referred to in Section l.l(q): 

(g) executed copies of the documents 

referred to in Section 7.l(g); 

(h) executed copies of the written 

confirmation referred to in Section 6.6(d); and 

(i) such other documents as Buyer shall 

: reasonably request. 

8.2 Qocuments to be Delivered bv Buyer. At the 

Buyer shall deliver, or cause to be delivered, to 

the follo·;.ring: 

(a) an executed instrument of assumption and 

.assignment, dated the Closing Date, satisfactory to Seller 
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sufficient to evidence Buyer's assumption of the Assumed 

Liabilities; 

(b) a copy of resolutions of the board of 

directors of Buyer and Wassall authorizing the execution, 

delivery and performance, respectively, of this Agreement 

and the Other Buyer Documents; and a certificate of any of 

its directors or respective secretary, dated the Closing 

Date, to the uffect that such resolutions were duly adopted 

and are in full force and effect; 

(c) the certificate referred to in Section 

7.2(c); 

(d) the opinion referred to in Section 

7.2(d); and 

(e) such other documents as Seller sh•ll 

reasonably request. 

8.3 Documents to be Delivered by Seller and 

Buyer. At th~ Closing, each of Seller and Buyer shall 

execute and deliver, or cause to be executed and delivered, 

to the other, the following: 

(a) the cash Collateral Account Agreement in 

the form of Exhibit A: 

(b) the Non-Competition Agreement in the 

form of Exhibit E: and 

91 



.. ~ 

(cl the La Mirada Toll Manufacturing 

Agreement in the form of Exhibit F; the DUROCK Exclusive 

Distributor Agreement in the form of Exhibit G; the DURABOND 

Joint Treatment Distributor Agreement in the form of Exhibit 

H-1; the OURABOND Joint Treatment License Agreement in the 

form of Exhibit H·-2; and the Acoustical Sealant and Smoke­

Seal Agreement in the form of Exhibit I (collectively, the 

"Supply and Techn•:llogy Agreements"). 

9. lnd~mnification and Related Matters. 

9.1 Iru3emnification. 

(al Subject to the provisions of this 

Article 9, USG and the companies agree, jointly and 

severally, to ind•:!mnify and hold harmless Wassall and Buyer 

from and against: 

(i) any and all Liabilities resulting 

from (A) any misrepresentation or breach of warranty on the 

part of Seller under the terms of this Agreement (excluding 

·;:section 4.18 and, to the extent related to environmental 
.~ ' 

~matters, Sections 4.8 (other than the last two sentences 

~hereof), 4.16 and 4.19, which except as provided in clause 

{B) of this parag::"aph ( i) shall not survive the Closing, and 

shown on ~:he surveys contemplated by Section 4. B, 

objection:; to which shall not survive the Closing) 

the Other Sell•!r Documents; 
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(ii) any and all Environmental 

Liabilities arising from Seller's failure to disclose any 

fact known to Seller and required by this Agreement to be 

disclosed (A) in the Environmental Disclosure Documents or 

(B) to the exten·t they relate to environmental matters, in 

section 4.8, 4.16 and 4.19 or on the Schedules thereto or in 

the Environmental Disclosure Documents: 

(iii) any and all Liabilities resulting 

from non-fulfill~ent of any agreement on the part of Seller 

under the terms of this Agreement or the Other Seller 

Documents; 

(iv) any and all Liabilities arising out 

of or resulting from the ownership of the Assets or the 

Excluded Assets gr the operation of the Business or the 

Predecessor Business (including, without limitation, the 

manufacture of products, regardless of whether sold before, 

at or after the Determination Time, the provision of 

services and giving of warranties and warnings) by Seller or 

Seller's Predecessors on or before the Determination Time, 

. except for the Assumed Liabilities referred to in Sections 

.. ~ · 1. 3 (a) ( i) and (v) ; 

(v) except in cases where Buyer is 

required to inde~nify Seller pursuant to Section 9.l(b)(iv), 

any and all Liabilities arising out of or based upon or with 
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respect to any Employee Benefit Plan, any Pension Plan, any 

Multiemployer Plan and any employee pension benefit plans as 

defined in section 3(2) of ERISA which on the date of 

execution of this Agreement are maintained by or contributed 

to by Seller or any of Seller's subsidiaries or ERISA 

Affiliates, and which in any such case do not provide 

benefits to Employees and any Multiemployer Plan which prior 

to the Closing was maintained by, contributed to, or with 

respect to which there was an obligation or potential 

obligation to contribute by Seller or any of its 

subsidiaries or any ERISA Affiliate of either: (A) with 

respect to any liability to the PBGC under Title IV of ERISA 

arising out of or based upon action or inaction by Seller, 

or any of its subsidiaries or any ERISA Affiliate thereof; 

(B) with respect to any liability arising out of or based 

upon action or inaction by Seller, or any of its 

subsidiaries or any ERISA Affiliate thereof of a 

Multiemployer Plan under Title IV of ERISA; (C) with respect 

to any notice and benefit continuation requirements of COBRA 

because of any failure on the part of Seller or any of its 

subsidiaries or ERISA Affiliates to comply with the 

provisions of COBRA; (0) with respect to any noncompliance 

with ERISA or any other applicable laws; or (E) with respect 

to any Legal Proceeding against Buyer or any of its 
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subsidiaries, or any such Employee Benefit Plan or Pension 

Plan or any fiduc:iary or former fiduciary of any such 

Employee Benefit Plan or Pension Plan arising out of or 

based upon action or inaction by Seller, or any of its 

subsidiaries or ilny ERISA Affiliate thereof; provided, 

however, that this paragraph (v) does not extend to any 

Liability arisin~1 out of or based upon action or inaction by 

Buyer, Wassall or any subsidiary or ERISA affiliate thereof 

or any combination thereof; 

(vi) any and all Liabilities resulting 

from Seller's failure to comply with the provisions of the 

bulk transfer laws of any jurisdiction in connection with 

the transactions contemplated by this Agreement (other than 

as a result of Bttyer's failure to discharge any Assumed 

Liabilities) : 

(vii) any and all Liabilities (including 

Environmental Li~bilities) not otherwise assumed by Wassall 

and Buyer that wc,uld reasonably have been known to Wassall 

and Buyer had Seller delivered to Wassall and Buyer any 

agreements entered into since January l, 1975 pertaining to 

the acquisition of any plant or any material portion of the 

Business or the Predecessor Business by Seller or Seller's 

Predecessors (including, without limitation, all agreements 

and, all amendments and modifications thereto relating to 
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Roberts Consolidated Industries or its affiliates), other 

than the Disclc•sed Prior Acquisition Agreements 

(collectively ~·ith the Disclosed Prior Acquisition 

Documents, the "Prior Acquisition Documents"); and 

(viii) without duplication of any 

indemnification. provided above, any and all Excluded 

Liabilities. 

(b) Subject to the provisions of this 

Article 9, Wassall and Buyer, jointly and severally, agree 

to indemnify and hold harmless Seller from ~nd against: 

(i) any and all Liabilities resulting 

from any misrepresentation or breach of warranty on the part 

of Wassall or Buyer under the terms of this Agreement or the 

Other Buyer Documents; 

(ii) any and all Liabilities resulting 

from non-fulfillment of any agreement on the part of Buyer 

or Wassall under the terms of this Agreement or the Other 

Buyer Documents; 

(iii) the Assumed Liabilities; 

(iv) any and all Liabilities arising out 

of or based upo~ or with respect to any Employee Benefit 

Plan or any Pension Plan assumed by Buyer at the time of the 

Closing: (A) with respect to any Liability to the PBGC 

under Title IV of ERISA based upon action or inaction by 
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Buyer, Wassall or any ERISA Affiliate of Buyer or Wassall, 

or any combination thereof, on or after the Closing: (B) 

with respect to any noncompliance, on or after the Closing, 

with ERISA or· any other Law; or (C) w.tth respect to any 

Legal Proceeding, the basis for which arose or occurred on 

or after the Closing, against Seller or any of its sub­

sidiaries or ERISA Affiliates, or any such Employee Benefit 

Plan or Pension Plan, or any fiduciary or former fiduciary 

of any such Employee Benefit Plan or Pension Plan, or any 

combination thereof; and 

(v) any and all Liabilities, including 

Liabilities for Taxes, arising out of or resulting from the 

ownership of the Assets or the operation of the Business 

after the Determination Time or, in the case of Taxes, the 

Closing Date. 

9.2 Survival. All representations, warranties 

and agreements by Seller contained in this Agreement or the 

Other Seller I:ocuments shall survive the Closing 

notwithstanding any investigation at any time by or on 

behalf of Buyer or Wassall and shall not be considered 

waived by Buyer's consummation of the purchase and sale 

under this Agr•!ement with knowledge of any breach or 

misrepresentation by Seller. All representations, 

warranties and agreements by Wassall or Buyer contained in 
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this Agreement c)r the Other Buyer Documents shall survive 

the Closing not\lithstanding any investigation at any time by 

or on behalf of Seller and shall not be considered waived by 

Seller's consuwlation of the purchase and sale under this 

Agreement witr. }:nowledqe of any breach or misrepresentation 

by Buyer. 

9.3 I.imitations on Indemnification. Notwith­

standing anythinq to the contrary in Section 9.1: 

(a) Neither Seller, on the one hand, nor 

Wassall and Buyer, on the other hand, shall have any 

liability for misrepresentation or breach of warranty (other 

than, in the case of Seller, under Section 4.2 or the last 

two sentences of Section 4.8 or, in the case of Buyer and 

Wassall, under Section 5.2) unless notice of a claim with 

respect to the liability is asserted in writing and 

delivered to USG or Buyer, respectively, on or before April 

30, l99J. This limitation shall not apply to Buyer's and 

Wassall's rights under Section 9.l(a) (ii). 

(b) Neither Seller, on the one hand, nor 

Wassall and Buye:r, on the other hand, shall be liable for 

breach of warran~y or misrepresentation (other than, in the 

case of Seller under Section 4.2 or the last two sentences 

of Section 4.8 oJ;, in the case of Buyer, under Section 5.2) 

unless the aggregate amount of Liabilities incurred as a 
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result of all of its or their, as the case may be, breaches 

of warranty and misrepresentations exceeds $750,000 (the 

"Deductible Amount") in which event Seller, on the one hand, 

or Wassall and Buyer, on the other hand, as the case may be, 

shall be join.:l.y and severally liable for all such 

Liabilities in excess of the Deductible Amount. This 

limitation shall not apply to Buyer's and Wassall's rights 

under Section S·.l(a) (ii). Notwithstanding anything to the 

contrary contained in this paragraph (b), each of Seller and 

Buyer may exclude up to 20 breaches of warranty and 

misrepresentations resulting in aggregate Liabilities of not 

more than $5,000 each from the calculation of the Deductible 

Amount applicable to its breaches of warranty and 

misrepresentations. 

(c) An indemnification payment otherwise due 

and payable under this Article 9 shall be (i) decreased to 

the extent of any net actual reduction in Taxes realized by 

the indemnified party (or any Affiliate thereof) 

attributable to the liability for which the indemnification 

payment is being made ("Tax Benefit") and (ii) increased to 

the extent of any net actual increase in Tax liability 

imposed on the indemnified party (or any Affiliate thereof) 

upon the receip·t of an indemnity payment ("Tax Detriment") . 

The determinati1Jn of any Tax Benefit or Tax Detriment shall 
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·.·be made on the tasis of comparing (X) the indemnified . 
,party's Taxes fer any taxable period tentatively calculated . 

; .\o'ithout regard to the Tax consequences attributable to the 
• 

liability for \o'hich the indemnification payment is being 

made or the receipt of an indemnity payment ("Indemnifica­

tion Tax Consequ.ences") \o'ith (y) the indemnified party's 

Taxes for such taxable period calculated with reference to 

the Indemnification Tax Consequences. To the extent a Tax 

Benefit or Tax Detriment has not been realized in or prior 

to the taxable s:eriod in \o'hich the indemnification payment 

is made ("Indemr.ity Tax Period"), there shail be no 

adjustment. To the extent the Tax Benefit or Tax Detriment 

is actually realized within five (5) taxable periods 

follo,.,ing the Ir.demnity Tax Period (applying the principles 

of this paragraph 9.3(c)), the indemnified party shall pay 

to the indemnifying party the amount of such Tax Benefit, or 

the indemnifying party shall pay to the indemnified party 

the amount of such Tax Detriment, within thirty (30) days 

after the filing of the tax return for the taxable period in 

\o'hich such Tax E.enefit or Tax Detriment is actually 

realized. To the extent the Tax Benefit or Tax Detriment is 

not actually realized in or prior to the Indemnity Tax 

Period or such subsequent five (5) taxable periods, then 

Buyer and Seller shall determine in good faith if the Tax 
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Benefit or Tax Detriment reasonably may be expected to be 

realized in a subsequent taxable period (applying the 

principles of this paragraph 9.3(c)). If Buyer and Seller 

shall so determi11e, then the present value of such Tax 

Benefit or Tax Detriment shall be calculated (i) using the 

short-term applic:able federal rate as of the date of such 

determination and (ii) considering the amount of, and the 

time at which, such future Tax Benefit or Tax Detriment 

would be actuall:r realized (applying the principles of this 

paragraph 9.3(c)) and payment of such amount shall be 

promptly made to Seller or Buyer, as the case may be. 

Seller and Buyer shall cooperate with each other in good 

faith to determine the amount o! any Tax Benefit or Tax 

Detriment with rt!spect to an indemnification obligation and 

the payment rela1:ed thereto. In the event that, following 

an indemnificatic'n payment pursuant to this Article 9 in 

respect of a Tax Benefit or Tax Detriment, there shall be an 

adjustment to the amount of such Tax Benefit or Tax 

Detriment as a rt!sul t of a final determination of any 

applicable taxing authority, the parties shall make 

appropriate payments to reflect such adjustments. 

(d) In calculating any amounts payable 

pursuant to this Article 9, the indemnifying party shall 
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i. 

~ceive credit for recoveries by the indemnified party from 

~~ird party insurance carriers. 

(e) All indemnification payments shall be 

: deemed adjustments to the Purchase Price. 

(f) The indemnification provided for in this 

Article 9 shall, from and after the Closing, be the sole 

, . remedy for any of the matters referred to herein. Except as 
:~ 

·::otherwise expressly provided in paragraphs (a) and (b) 

above, such indemnification shall be unlimited in time and 

amount. 

9.~ Defense of Claims by Third Parties. If any 

third party shall notify any party with respect to any 

matter which may give rise to a claim for indemnification 

against the other party under this Section 9, then the 

: . Indemnified Party shall promptly notify the indemnifying 

party thereof. Once the indemnified party has given notice 

of the matter to the indemnifying party, the indemnified 

party may defend against the matter in any manner it 

reasonably may deem appropriate. In the event the 

. indemnifying party notifies the indemnified party at any 

' :time after the indemnified party has given notice of the 

~ matter that the indemnifying party is assuming the defense 

, thereof, however, (A) the indemnifying party will defend the 

indemnified party against the matter with counsel of the 
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indemnifying pa~ty•s choice reasonably satisfactory to the 

indemnified par~y, (B) the indemnified party ~ay retain 

separate co-counsel at its sole cost and expense (except 

that the indemnifying party will be responsible for the fees 

and expenses of the separate co-counsel to the extent the 

indemnified pa":y concludes reasonably that the counsel the 

indemnifying party has selected has a disqualifying conflict 

of interest), (C) the indemnified Party will not consent to 

the entry of an}' judqment or enter into any settlement with 

respect to the matter without the written consent of the 

indemnifying party, and (D) the indemnifying party will not 

consent to the entry of any judgment or enter into any 

settlement with respect to the matter, which involves any 

remedy other than the payment of cash or does not include a 

provision whereby the plaintiff or claimant in the matter 

releases the indem~ified party from all liability with 

respect thereto, in either case without the written consent 

of the indemnified party. 

9.5 Special Provisions Applicable to Environ­

.mental Liabiliti~. Notwithstanding anything to the 

:contrary elsewhe~e in this Article 9 (other than sections 

: 9.l(a) (ii), (vii) and, to the extent it relates to Section 

~l.J(b) (i), (viii)), this Section 9.5 shall govern the 
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; .parties' respective rights and obligations with respect to 

indemnification for any and all Environmental Liabilities. 

(a) USG ~nd the Companies agree, jQintly and 

severally, to indemnify and hold harmless Wassall and Buyer 

from and against any and all Environmental Liabilities of 

Seller or Seller's Predecessors or that arise from or relate 

to the Assets, t:he Excluded Assets, the Business or the 

· · Predecessor Busirtess, except as expressly provided in 

paragraphs (b) and (c) below. This indemnification shall be 

unlimited in time and amount except as expressly provided in 

paragraphs (b) and (c) below. 

(b) Buyer and Wassall agree, jointly and 

severally, to indemnify and hold harmless Seller from and 

against any and ull Environmental Liabilities arising from 

the ownership of the Assets or the operation of the Business 

after the Determination Time (including, without limitation, 

the off-site Disposal after the Determination Ti~i12 of 

Hazardous Materials by facilities on the Re~l Property) . 

This indemnifica~ion shall be unlimited in ti~e and amount. 

(c) 81Jyer and Wassall agree to indemnify and hold 

harmless Seller .from and against any and all Environmental 

Liabilities, up ·eo the Specified Amount (as defined in 

paragraph (d) below), resulting from (l) conditions existing 

at or prior to t::1e Determination Time on the Real Property 
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~texcluding the Real Property located in Paulsboro, New 

.~ersey to the extent Environmental Liabilities in respect of 
! ~ 

• ·;such location are the subject of the Grace Order but 

.. including such Real Property to the extent Environmental 

Liabilities in rt!spect of such location are the subject of 

the ACO referred to in Section 6.17); (2) the off-site 

Disposal prior to the Determination Time of Hazardous 

Materials by facilities on the Real Property: or (3) the 

Release of Hazardous Materials prior to the Determination 

Time at, on or from the Real Property. This indemnification 

shall be unlimited in time but, as indicated above, shall be 

limited in amount to the Specified Amount. 

(d) Fc1r purposes of this Agreement, the term 

Specified Amount means the first amounts expended by Buyer 

after the Closing Date in good faith pursuant to paragraphs 

(a) or (c) above up to the sum of {1) the u.s. $3,000,000 

deposited pursuant to Section 2.3 in the Cash Collateral 

Account I ~ ar.y proceeds of the Beecham Indemnity 

deposited in the Cash Collateral Account I by Issuer 

pursuant to paraqraph (e) below ~ interest actually 

earned thereon net of any Taxes and expenses, plus (2) u.s. 

$3,000,000. Buyer shall not be required to expend any 

portion of the amount referred to in (2) of the preceding 

sentence until all amounts referr~d to in (l) of the 
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preceding sentence have been exhausted. Prior to making 

expenditures (including withdrawals from the Cash Collateral 

Account I) aggregating more than $25,000 in any fiscal 

quarter in respect of any Environmental Liabilities up to 

the Specified Amount or, after the Specified Amount has been 

exceeded, any Environmental Liabilities for which Seller is 

responsible hereunder, Buyer shall furnish USG 30 days' 

prior notice (or in the event of an emergency shall use its 

best efforts to provide 24 hours' prior notice) specifying 

in reasonable detail, and shall give USG an opportunity to 

consult with Buyer during the 30 days following the notice 

as to, (x) Buyer's reasons for believing that the relevant 

Environmental Liabilities are comprehended by paragraph (a) 

or (c) above and (y) the nature of the Remedial Action or 

other use of the funds and (z) the amount anticipated to be 

spent. Notwithstanding anything to the contrary contained 

in this Agreement, Seller shall have the right to approve 

any Remedial Action undertaken by Buyer pursuant to 

paragraph (c) above in respect of the ACO for the Paulsboro, 

~:New Jersey facility: provided, however, that such approval 

shall not be unreasonably withheld. 

(e) Seller agrees to cause Issuer to use its best 

efforts (which shall include commencing and prosecuting 

. Legal Proceedings) to obtain any and all proceeds of the 
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'!Beecham Indemnity and it!UIIediately following receipt to 

such proceads into the cash Collateral Account I. 

'Seller agrees that, of the Beecham Indemnity available for 

matters relating to off-site Disposals, it wil~ refrain from 

exhausting at leas~ $1,000,000 in respect of the off-site 

Disposal by facili~ies on the Real Property. 

(f) Buyt!r may withdraw funds from the Cash 

Collateral Account I to cover expenditures in respect of 

Environmental Liabilities comprehended by paragraph (a) or 

(c) above incurred by it in good faith. Buyer shall not 

require the consen·t of Seller to withdraw funds from the 

Cash Collateral Account I. Buyer shall furnish USG no later 

than 45 days after each of the first four anniversaries of 

the Closing Date a report specifying in reasonable detail 

all withdrawals from the Cash Collateral Account I during 

the twelve months ending on such anniversary and the uses to 

which such funds were put. If any funds remain in the Cash 

Collateral Account I on the fifth anniversary of the Closing 

'.Date that Buyer does not believe, in good faith, will be 
' 

. ~ required for expenditures in respect of the Environmental 

;_Liabilities referred to in paragraph (c) above and (if Buyer 

is party to a pending Legal Proceeding) paragraph (a) above, 

Buyer shall cause the trustee of such account to transfer 

such excess funds as directed by the Companies. 
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(g) Indemnification obligations with respect to 

1 .Environmental Li~bilities attributable to periods both 

before and after the Determination Time shall be allocated 

on the basis of the respective lengths of time before and 

after the Determination Time during which the event or 

exposure giving rise to the Environmental Liability 

occurred, the relative fault of the parties and the volume 

of Releases before and after the Determination Time. 

(h) After the Specified Amount has been exceeded, 

the procedures SE!t forth in Section 9. 4 shall apply with 

respect to any ttaen pending or newly initiated third party 

claims against SE:ller for Environmental Liabilities relating 

to off-site Disposal of Hazardous Materials by facilities on 

the Real Property. 

10. ~:finitions. For purposes of this Agreement, 

the following terms shall have the meanings given to them 

below. 

10.1 Qeneral Application. 

(~) "Accounts Receivable" has the meaning 

given in Section l.l(d). 

(b) "Adjusted Net Assets" has the meaning 

given in Section 2.2(a) (i). 
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(c) "Affiliate" has the meaning given in 

;Rule l2b-2 of the Securities Exchange Act of 1934, as 

· . amended. 

[d) "Assets" has the meaning given in 

· section 1.1. The term Assets, as used in this Agreement, 

shall exclude all Excluded Assets. 

{e) "Associate" has the meaning given in 

Rule l2b-2 of the Securities Exchange Act of 1934, as 

amended. 

(f) "Assumed Liabilities" has the meaning 

given in Section l.J(a). 

fg) "Base Amount has the meaning given in 

Section 2. 2 (a) ( i). 

lh) "Beecham" refers to SmithKline Beecham 

PLC or its affiliates. 

(i) "lllil" has the meaning given in the 

preamble to thi~ Agreement. 

(j) "Business" has the meaning given in the 

preamble to this Agreement. 

(k) "Buyer" has the meaning given in the 

· preamble to this Agreement. 

(l) "Cash Collateral Account I" has the 

meaning given in Section 2.3(a). 
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(m) "Cash Collateral Account II" has the 

~eaning given in Section 2.3(b). 

(n) "Cash Collateral Account Agreement" has 

the meaning given in Section 2.3(a). 

(c1) "Closing" means the closinq of the 

transactions conte~plated by this Agreement. 

(p) "Closing pate" means the date on which 

the Closing is held. 

(q) "~" means the Internal Revenue Code 

of 1986, as amended. 

(r) "Companies" has the meaning given in the 

preamble to this Agreement. 

(s.l "Contracts" has the meaning given in 

Section 1.1 (j) • 

(t; "Copyrights" has the meaning qiven in 

Section l. 1 (h) . 

(u) "Customer Lists" has the meaning given 

in Section 1.1(1). 

(v) "~" has the meaning qiven in the 

. preamble to this .A.greement. 

(w) "PAP Canada" has the meaninq qiven in 

·-the preamble to this Agreement. 

(X) •pgductible Amount" ha~ the meaning 

qiven in Section 9.3(b). 
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(y) "Determination Time" has the meaning 

~:given in section 4:.2(a) (i). 

(z) "Disclosed Prior ~cgyisition Documents" 

has the meaning c;i.ven in Section 4. 24. 

(an) "Dow corning" means Dow Corninc; 

corporation or its affiliates. 

(al:>) "~" has the meaninc; given in Section 

5.2. 

(ac) "Excluded ~ssets" has the meaninc; c;iven 

in Section 1.2. 

(ad) "Excluded Liabilities"·has the meaning 

given in Section l.J(b). 

(ae) "Final Net Asset Statement" has the 

meaninc; c;iven in Section 2.2(b). 

(c1f) "~" means United States c;enerally 

accepted accountinc; principles. 

(il9) "Governmental Body" means any 

c;overnment or c;overnmental or regulatory body thereof, or 

political sub-division thereof, whether federal, state, 

local or foreign, or any ac;ency instrumentality or authority 

thereof, or any ·court or arbitrator (public or private). 

(ah) "HSR hct" means the Hart-scott-Rodino 

Antitrust Improvements Act of 1976, as amended. 
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(.si) "Improvements" has the meaning given in 

section l.l(a). 

(.!j) "Indemnification Tax Consequences" has 

the meaning g i ve::"l in Section 9. 3 (c) • 

(ak) "Intellectual Property Rights" has the 

meaning given in Section 4.17. 

(al) "Interim Statements" has the meaning 

given in Section 4.6(b). 

(am) "Interim Balance Sheet" has the meaning 

given in Section l.l(c). 

(!n) "Inventory" has the meaning given in 

Section l.l(c). 

(ac) "Issuer" means the corporation 

organized pursuant to Exhibit c-1. 

(.ap) "IRS 11 means the Internal Revenue 

Service. 

(aq) "Knew Hew" has the meaning given in 

Section l.l(f). 

(ar) "Large CUstomers and Suppliers" has the 

meaning given in Section 4.2l(a). 

(as) "1&::!" means any federal, state, local 

or foreign law (including common law), statute, code, 

ordinance, rule, regulation or ether requirement. 
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. . '. 
' 

(at) "Leased Real Property" has the meaning 

~given in Section 4.8. 

(au} "Legal Proceedings" means any judicial, 

: administrative or arbitral actions, suits, proceedings 

:, · (public or privc1te), claims or governmental investigations 

or other proceedings. 

(av} "Liabilities" means any actual or 

contingent, xno~n or unknown, liabilities, obligations, 

damages, deficiencies, losses, Legal Proceedings, Orders, 

demands, assessments, debts, payables, claims, costs and 

expenses, including reasonable attorneys' fees and expenses. 

(aw) "Licenses" has the meaning given in 

Section 1.1 (m) • 

(ax} "~" means any claim, lien, security 

interest, charge or encumbrance. 

(ay) "London Stock Exchange" means The 

International Stock Exchange of the United Kingdom and 

Republic of Ireland Limited. 

(az) "Modified GMP" has the meaning given 

Section 2.2(b). 

(!la} "Order" means any order, injunction, 

judgment, decree, ruling, assessment or arbitration award. 

(bb) "Other Buyer Documents" has the meaning 

given in Section 5.1. 
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(be) "Other Seller Documents" has the 
-~ . 
'j. 

:~eaning given in Section 4.1. 

(bd) "Owned Real Property" has the meaning 

given in Section 4.8. 

(be) "Patents" has the meaning given in 

section 1.1 (e). 

(bf) "Permitted oispositions" has the 

meaning given in Section 4.23. 

(bg) "Permitted Liens" has the meaning given 

in Section 4.8. 

(bh) "Person" means any individual, 

corporation, partnership, firm, joint venture, association, 

joint-stock company, trust, unincorporated organization, 

Governmental Body or other entity. 

(bi) "Placing Agreement" means that certain 

Placing Agreement, dated as of the date hereof, among 

Wassall, Lazard Brothers' Co., Limited and Pantherville 

Limited. 

(bj) "Placing Shares" shall have the meaning 

set forth in Section l(A) of the Placing Agreement. 

(bk) "Predecessor Business" means any 

predecessor of the Business or any part thereof or any other 

business whose liabilities are for any reason legally 

imputed to the Business. 
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(t:l) "Preliminary Net Asset Statement" has 

the meaning given in Section 4.6(c). 

(t:m) "Prior Acquisition Documents" has the 

meaning given in Section 9.l(a) (vii). 

(bn) "Product Warranties" has the meaning 

given in Section 4.2l(b). 

(bo) "Purchase Price" has the meaning given 

in Section 2.l(a). 

(bp) "Real Property" has the meaning given 

in Section 1.l(a). 

(bq) "Real Property Leases" has the meaning 

given in Section 4.8. 

{br) "Seller" has the meaning given in the 

preamble to this Agreement. 

(bs) "Seller's Predecessors" means any 

predecessor of Seller, any former owner or operator of the 

Assets or the Excluded Assets or any other individual, 

business or entity whose liabilities are for any reason 

legally imputed to Seller. 

(bt) "Software" has the meaning given in 

Section 1.l(g). 

(bu) "Supply and Technology Agreements" has 

the meaning given in Section 8.3{c) . 
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(bv) "Tangible Personal property" has the 

.~meaning given in Section l.l(b). 

(bw) "Tax Benefit" has the meanin9 9iven in 

Section 9.3(c). 

(bx) "Tax petrirnent" has the meanin9 9iven 

in section 9.3(c}. 

(by) "Tax Returns" means all tax returns, 

reports, declarations, estimates, election, information 

returns and statements with respect to Taxes. 

(bz) "Taxes" means all taxes, char9es, fees, 

imposts, levies or other assessments, includin9, without 

limitation, all net income, alternative or add-on minimum, 

advance corporation, 9ross receipts, sales, use, ad valorem, 

value added, transfer, franchise, profits, inventory, 

capital stock, license, withholdin9, payroll, employment, 

social security, unemployment, excise, severance, stamp, 

occupation, and property taxes, customs, duties, fees, 

assessments and charges of any kind whatsoever, to9ether 

with any interest and any penalties, additions to tax or 

additional amounts imposed by any taxing authority (domestic 

or foreign) and shall include any transferee liabilities in 

respect of taxes and any liability for such amounts as a 

~esult either of bein9 a member of affiliated group or under 

a contractual obligation to indemnify another entity. 
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(ca) "Termination Event" has the meaning 

given in Section l.3(a) (iii). 

(cb) "Third Party Indemnification Rights" 

has the meaning given in Section 6.19. 

(c:) "Title Insurance Company" means 

Lawyers' Title Insurance Company. 

{cd) "Title Policies" has the meaning given 

in Settion 7.l{j). 

(c~) "Trademarks" has the meaning given in 

Section Ll(i). 

(cf} "Unrelated Accounting Finn" has the 

meaning given in Section 2.2(b). 

(co;) "~" has the meaning given in the 

preamble to this Agreement. 

(c~) "Wassall" has the meaning given in the 

preamble to this Agreement. 

(ci) "Wassall Interim Financial Statement" 

has the meaning given in Section 5.4. 

(cj) "Year-End Statement" has the meaning 

given in Section 4.6(a). 

lO. 2 R·~lating to Employees and Employee Benefit 

Matters. 

(al "Applicable Percentage" means a 

fraction, the numerator of which is the PBO attributable to 
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:'the current Participants as of the Pension Plan Closing Date 

l.and the denomi~ator of which is the PBO attributable to all 
"t·. 

~ of the participants in the USG Pension Plan (including the -:. 

current Participants) as of the Pension Plan Closing Date, 

calculated as provided in Section 6.6(a) (ii). 

(b) "Benefit Arrangements" means any life 

and health insurance, hospitalization, savings, bonus, 

deferred compensation, incentive compensation, holiday, 

vacation, severance pay, sick pay, sick leave, disability, 

tuition refund, service award, company car, scholarship, 

relocation, patent award, fringe benefit, contracts, collec­

tive bargaining agreements, individual employment, consul­

tancy or severance contracts and other policies or practices 

of Seller or any of Seller's subsidiaries or any of their 

predecessors providing employee or executive compensation or 

benefits to Employees, other than Employee Benefit Plans. 

[c) "Buyer's Investment Plan" has the 

meaning given in Section 6.6(b)(i). 

{d) "Byyer's Pension Plan" has the meaning 

given in Section 6.6(a) (i). 

(e) "COBRA" means the Consolidated omnibus 

Budget Reconciliation Act of 1985, as amended. 

("f) "Conditional Investment Participants" 

has the meaning given in Section 6.6(b){iii). 
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(g) "Current Employees" means all employees 

of the Companies immediately prior to the Closing provided 

that in any such case the employee then is or was involved 

in the Business, and the term "Current Employee" shall mean 

any of the current Employees. 

(h) "Current Investment Participants" has 

the meaning given in Section 6.6(b) (i). 

(i) "Current Participants" has the meaning 

given in Section 6.6(a) (i). 

(j) "Employee Benefit Plans" means each and 

all "employee benefit plans" as defined in Section 3(3) of 

ERISA, other than Multiemployer Plans, that on the date of 

execution of this Agreement are maintained or contributed to 

by Seller or any of Seller's subsidiaries or any of their 

predecessors or in which Seller or any of Seller's 

subsidiaries or any of their predecessors participates or 

participated and which in any such case provides benefits to 

··Employees. 

(k) "Employee Census pata" has the meaning 

in Sec~ion 6.6(a) (ii). 

(1) "Employees" means all Current Employees, 

employees and retired employees of the Companies or 

predeces:;or provided that in any such case the employee 
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was involved in the Business, and the term "Employee 11 

any of the Employees. 

(m) "ERISA" means the Employee Retirement 

Security Act of 1974, as amended. 

(n) "ERISA Affiliate• means any trade or 

(whether or not incorporated) which is under common 

.. :.control with Seller or Buyer or Wassall, as applicable, or 
~ . 
··_which, together "llllth Seller or Buyer or Wassall, as 

·~ applicable, is treated as a single employer under Section . 
414 (b), (c), (m) or (o) of the Code. 

(o) "FASB 87" means the Financial Accounting 

standards Board Statement No. 87, Employers' Accounting for 

' Pensions. 

(p) "Investment Plan Spinoff Date" has the 

meaning given in Section 6.6(b) (i). 

(q) "Multiemployer Plan" has the meaning 

given in Section 400l(a) (3) of ERISA. 

(r) "~" means the Pension Benefit 

Guaranty Corporation. 

(s) "HQ" means, with respect to the USG 

Pension Plan, the projected benefit obligation as calculated 

at a determined date in accordance with FASB 87. 

(t) "Pension Plans" means each and all 

11 employee pension benefit plans" as defined in Section 3(2) 
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ERISA, other than Multiemployer Plans, which on the date 

execution of this Agreement are subject to Title IV of 

~ERISA and are maintained by Seller or any of Seller's 

:subsidiaries or ERISA Affiliates thereof, or to which Seller 

or any of Seller•s subsidiaries or ERISA Affiliates thereof 

contributed or is obligated to contribute thereunder, and 

which in any such case provide benetits to Employees. 

(u) "Pension Plan Closing Date" means the 

last day of the calendar month preceding the month in which 

the actual Closing occurs. 

(v) "Surplus" shall mean the excess of the 

fair market valu~ of the USG Pension Plan assets as of the 

Pension Plan Closing Date over the PBO attributable to all 

participants in the USG Pension Plan (including the Current 

Participants) as of the Pension Plan Closing Date, 

calculated as provided in Section 6.6(a) (ii). 

(w) "USG Investment Plan" has the meaning 

given in Section 6.6(b) (i). 

(x) "USG Pension Plan" has the meaning given 

in Section 6.6(a) (i). 

10.3 Relating to Environmental Matt~ts. 

(a) "ftCO" has the meaning given in Section 

6.17(a). 
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(b) "Beecham Indemnity" means the 

fication rights assigned to Issuer pursuant to 

C-2. 

(c) "CERCV." means the Comprehensive 

. :Environmental Response, Compensation, and Liability Act (42 

; 
; 
i 

§ 9601 ~~ ~). 

(d) "Disposal" shall have the meaning set 

~~orth in the Sclid Waste Disposal Act, 42 u.s.c. § 6903(3). 

(e) "&BA" means the New Jersey 

: Environmental Cleanup Responsibility Act ( "ECRA") (N ,J'. 

Stat. An. § 13:1~-6 ~ ~). 

(f) "Environmental Claim" means any 

accusation, allegation, notice of violation, action, claim, 

Lien, demand, abatement or other Order or direction 

(conditional or otherwise) by any Person (including any 

Governmental Body) for personal injury (including sickness, 

disease or death), tangible or intangible property damage, 

damage to the environment, nuisance, pollution, 

contamination Clr other adverse effects on the environment or 

any fine, penalty or restriction, which accusation, 

allegation, notice, action, claim, Lien, demand, abatement, 

Order, directicm, fine, penalty or restriction results from 

or is based upon (A) the existence, or the continuation of 

the existence, of a Release (including, without limitation, 
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n or non-sudden accidental or non-accidental Releases) 

any Hazardous Material, odor or audible noise in, into or 

the enviror~ent (includinq, without limitation, the 

soil, surfuce or groundwater): (B) the environmental 

the transportation, storage, treatment or 

~ disposal of Hazurdous Materials; or (C) the violation, or 

~ alleged violation, of any Environmental Laws, Environmental . 
. i 

{ Permits or Orde1:s of or from any Governmental Body relating 

environmental matters. 

(g) "Environmental Disclosure Documents" has 

the meaning given in Section 4.18(a). 

(h) "Environmental Law" means any Law 

· existing on the Closing Date concerninq Releases of 
·, 
~ 

: Hazardous Mater:lals into any part of the natural 

' environment, or activities that might result in damage to 

the natural environment, or any Law that is concerned in 

whole or in subutantial part with the natural environment, 

~)with protecting or improving the quality of the natural 

; environment or with protecting public health and includes, 

.·;but is net limited to, CERCIA, the Hazardous Materials 

~Transportation Act (49 u.s.c. § 1801 n U!L.) I the Solid 

Disposal J~ct (42 U.S. C. § 6901 ll ll.!l,:.), the Clean 

Water Act (33 u.s.c. § 1251 ~~),the Clean Air Act (42 

u.s.c. § 7401 ~ ~) 1 the Toxic Substances Control Act (15 

123 



u.s.c. § 2601 et ~), the Federal Insecticide, Fungicide, 

and Rodenticide Act (7 u.s.c. S 136 ~ ~), and (insofar 

as it relates to employee health and safety in relation to 

exposure to Hazardous Materials and/or the natural 

environment) the Occupational Safety and Health Act (29 

U.S.C. § 651 .§.t HS..:-) ("OSHA") as such laws have been 

amended or supplemented, and the regulations promulgated 

pursuant thereto, and any and all analogous state or local 

statutes, including, without limitation, the Safe Drinking 

Water and Toxic Enforcement Act of 1986 (Cal. Health ' 

Safety Code § 25249.5-13} and ECRA, and the ·regulations 

promulgated pursuant thereto. 

(i) "Environmental Liabilities" means any 

and all Liabilities suffered by Wassall, Buyer or Seller, as 

the case may be, c·r incurred in good faith and arising out 

of or resulting from an Environmental Claim or Remedial 

Action, whether known or unknown as of the Closing Date. 

(j) "Environmental Lien" means any Lien in 

of any Governmental Body for Environmental Claims 

Remedial Actions. 

(k) "Environmental Permit" means any permit, 

authoritation, license, variance, registration or 

~permission required under any applicable Environmental Laws 

all supporting documents associated therewith. 
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(1) "Grace Order" means the consent order 

; .issued on September 24, 1986 by the NJOEP in the matter of 
-: 

w.R. Grace' Co. (ECRA Case No. 85458). 

(m) "Hazardous Materials" means any 

substance, material or waste which is regulated by any 

Governmental Body pursuant to any Environmental Law, 

including, without limitation, any material or substance 

·which is defined as a "hazardous waste", "hazardous 

material", "hazardous substance", "extremely hazardous 

waste" or "restricted hazardous waste", "subject waste", 

"contaminant", "toxic waste" or •toxic substance" under any 

provision of Environmental Law, including but not limited 

to, petroleum products, asbestos-containing materials, 

polychlorinated biphenyls, fugitive dust, odor and audible 

··noise. 

(n) "IRPTA" means the Illinois Responsible 

'.Property Transfer Act (Ill. Rev. Stats. ch. 30 § 901 et 
.11. ' 

(o) "Release" means any release, Spill, 

leaking, pumping, injection, deposit, disposal, 

'~ischarge, dispersal, leaching or migration of Hazardous .. 
~aterial into the indoor or outdoor environment, or into or 

of any real property including groundwater. 
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(p) "Remedial Action" means all actions, 

without limitation, any capital expenditures, 

or voluntarily undertaken to (A) clean up, remove, 

in any other way address any Release of any 

·:·Hazardous Material in the indoor or outdoor environment 

pursuant to Environmental Laws; (B) prevent the Release or 

threat of Release, or minimize the further Release of any 

Hazardous Material so it does not miqrate or endanqer or 

threaten to endanqer public health or welfare of the indoor 

or outdoor environment pursuant to Environmental Laws; (C) 

bring any real property from non-compliance·into compliance 

with all Envirc·nmental Laws and Environmental Permits; or 

(D) perform pre-remedial studies and investigations or post-

remedial monitcrinq and care in connection with any of the 

foregoing. 

(q) "Spill" means a discharqe, spillaqe, 

uncontrolled loss, seepage or filtration of oil, petroleum, 

chemical liquids or solids, liquid or qaseous products or 

any other Hazardous Materials. 

11. Miscellaneous. 

11.1 Guarantees. Wassall quarantees to 

Seller the full and prompt performance of Buyer's covenants, 

agreements and obliqations under this Agreement. USG 

quarantees to Wassall and Buyer the full and prompt 
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ormance of the Companies' covenants, agreements and 

under this Agreement. 

11.2 BylX Sales. Buyer and Wassall 

· ~cknowledge tl'lat Seller will not comply with the provisions 

transfer laws of any jurisdiction in connection 

. with the tran!;action contemplated by this Agreement. 

11.3 Certain Costs and Expenses. All sales, 

·use or similar Taxes applica~le to, or resulting from, the 

sale and purcl':tase of the Assets shall ~e borne 50\ ~y Seller 

and 50~ by Buyer. Real Property Taxes and similar charges 

shall be apportioned between Buyer and Seller as of the 

Closing Date. 

11.4 Finders. Seller, on the one hand, and 

Wassall and Buyer, on the other hand, respectively represent 

and warrant that they have not employed or utilized the 

services of any broker or finder in connection with this 

· Agreement or the transactions contemplated by it, except 

that (a} Seller has utilized the services of Salomon 

Brothers Inc and shall be liable for any compensation 

payable to it, and (b) Wassail and Buyer have utilized the 

services of Dillon, Read ' Co. Inc. and shall be liable for 

any compensation payable to it. 

11.5 Entire Agreement. This Agreement (with 

its Schedules and Exhibits) contains, and is intended as, a 
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~·~---·-'ete statemen.t of all of the terms of the arrangements 

·~etween the parties with respect to the matters provided 

for, supersedes any previous agreements and understandings 

: between the parties with respect to those matters (except as 

·otherwise provided in Section 6.1), and cannot be changed or 

terminated orally. 

11.6 Governing Law; Consent to Jurisdiction. 

(a) This Agreement shall be governed by and 

construed in accordance with the law of the State of New 

York, applicable to agreements made and to be performed 

therein. 

(b) Any action to enforce, which arises out 

of or in any way relates to, any of the provisions of this 

Agreement shall be brought and prosecuted in any Federal 

court or courts located within the Southern District of New 

York. The partie:; consent to the jurisdiction of the United 

States District Court for the Southern District of New York 

and to the service of process in any manner provided by New 

York law. Each party irrevocably waives any objection which 

it may now or hereafter have to the laying of the venue of 

any such suit, action or proceeding brought in such court 

and any claim that such suit, action or proceeding brought 

in such court has been brought in an inconvenient forum and 

agrees that service of process in accordance with the 
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:~oregoing sentence• shall be deemed in every respect 

:effective and val.id personal service of process upon such 

11.7 Table of contents and Headings. The 

table of contents and section headings of this Agreement are 

for reference purposes only and are to be given no effect in 

the construction ~~r interpretation of this Agreement. 

11.8 Notices. All notices and other 

communications under this Agreement shall be in writing and 

shall be deemed given when delivered personally or by 

facsimile or mailed by registered mail, return receipt 

requested, to the parties at the following addresses (or to 

such other addres:s as a party may have specified by notice 

given to the other party pursuant to this provision): 

If to USG or the Companies, to: 

USG Cor:?oration 
101 Sou·th Wacker Drive 
Chicago, Illinois 60606-4385 
Attenti·~n: J. Bradford James 

Vice President and 
Chief Financial Officer 

Wi·th copies to: 

us.;; Corporation 
101 South Wacker Drive 
Chicago, Illinois 60606-4385 
Attention: General Counsel 

I<ir-kland ' Ellis 
200 East Randolph Drive 
Chicago, Illinois 60601 
Attention: Michael G. Timmers, Esq. 
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If to Buyer to: 

Wassall USA Acquisition Inc. 
Southport Station 
107 John Street 
southport, Connecticut 06490 
Attention: Kevin J. Doyle, President 

If to Wassall, to: 

Wassall PLC 
control House 
247 Cromwell Road 
London sws OUB 
England 
Attention: J.C. Miller, Chief Executive 

If' to Buyer or Wassall, with a copy to: 

Weil, Gotshal ' Manges 
767 Fifth Avenue 
New York, New York 10153 
Attention: Ellen J. Odoner, Esq. 

11.9 Separability. If any provision of this 

~Agreement is invalid or unenforceable, the balance of this 

Agreement shall remain in full force and effect. 

11.10 Waiver. USG may waive compliance by 

Wassall or Buyer, and Buyer may waive compliance by USG or 

any of the Companies, with any provision of this Agreement. 

No waiver of any provision shall be construed as a waiver of 

provision. Any waiver must be in writing. 

11.11 No Third party Beneficiaries. Nothing 

Agreement shall create or be deemed to create any 

third party beneficiary rights in any perso~ or entity not a 

party to this Agreement. 
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11.12 Binding Effect; ~ssignment. This 

shall be binding upon and inure to the benefit of 

~he parties and their respective successors and assiqns. No 

·aelegation of obligations hereunder may be made by either 

party (by operation of law or otherwise) without the prior 

consent of the other and any attempted deleqation 

the required consent shall be void. Notwithstanding 

~he foregoing, at any time prior to the Closing, Buyer may, 

at its option, notify Seller that all or any specified 

of the Assets and the Assumed Liabilities shall 

be sold to or assumed by one or more of Buyer's 

designees (all of which shall be wholly owned direct or 

indirect subsidiaries of Wassall), in which event the 

parties shall take all action required to effect the 

transaction in the manner so specified by Buyer. As used in 

.'this Agreement, the term "Buyer" includes all such 

11.13 Counterparts. This Agreement may be 

cuted in counterparts, each of which shall be an 

iginal, but all of which together shall constitute one and 

same agreement. 

11.14 Right of Offset. Buyer shall have the 

to offset against any amounts due under the Supply and 

Agreements any and all undisputed Liabilities 
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. . . . 
~eferred to in Section 1.3(b) (vi) that are not offset 

pursuant to Se·:tion 2.3. The parties shall follow the 

~otice and dispute resolution procedures contemplated by 

·section 2.3(b) with respect to Offsetting Liabilities. 
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UIG COJlPOaA'l'lON 

DlP INC • 

.,. __ _ 
---~··-----·-

.,, ______ _ 
ltal --------

DAP CAMDA IHC • .,, ______ _ 
Itaa -----------------

WASIAU. rLC 

a)'l ~--4..0.~ . 
~~-· ·-·-- .. . . ...... ··-·-----

Mai&ALL VJA ACQUISrtiQM 1 INC, 

Chief 

.,,_ -L :--'(04=. 
~-:r:rz._··· _____ _ 



lyr ______ _ 

Itl: --------
DAP %JIC, 

IYI~ili..........,~~~w._ 
ttl: President and CEO 

IHI lmRHlTIOIAL IIC. 

l'f: -~·11 
Itlt Prcs1dco) and CEO 

w WADA nee. 

"'--~~ ....... li¥-0~..--.floolll_ 
:t.• President and CEO 

~~----------------
!Ua ---------------

-~------------------
%bJ ---------------
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